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Johns Creek Environmental Campus

DRAFT CONTRACT
FOR THE
DESIGN/BUILD SERVICES FOR
JOHNS CREEK ENYIRONMENTAL CAMPUS

THIS CONTRACT FOR DESIGN/BUILD SERVICES FOR JOIINS CREEK
ENVIORMENTAL CAMPUS is made and entered into as of this day of ,
between Fulton County, az political subdivision of the State of Georgia (the "County"} and ,

a corporation organized and existing wunder the laws of the State of and

authorized to do business in the State of Georgia {(the "D/B Company").
RECITALS

[A] The Countly owns and operates the existing 7 mgd Johns Creek Water Pollution
Control Plant (WPCP) (the "Existing Plant™)

{B] To provide for increased environmenlally sound waslewater treatment and
reclamation capacity which will facilitate and Design/Buld development in the northern portion of the
County, the County has determined to undertake significant capital improvements to construct a new 15
mgd Johns Creek Environmental Campus on a new site located on Holcomb Bridge Road (New Site™).

€] The County has determined (hat it is in the County's hest interests to coniract
with a single private comgany to design, obtain permits for, construct, start-up and acceptance test (the
"Design/Build Work"} the new Johns Creek Environmental Campus (“JCEC").

D] The County has selected a desired technology, Membrane Bioreactor System
{MBR), as the treatment process for the JCEC. The Membrane Systern Supplier (MSS) wasg selected using
a Request For Proposal (“Technology RFP™) process which resulted in a recommendation from an
evaluation committee, utilizing the evaluation factors and selection criteria and following the review and
selection process identified in the Technology RFP.

[E] Based on the evaluations and determination of the evaluation committee, the
Board of Commissioners on April 7, 2004 authorized the usc of Zenon Environmental Inc. as the selected
MSS to furnish at the stated price and schedule the MBR Technology for the JCEC.

[F]  Pursuant to Title 36, Chapter 91 of the OCGA the County issued a request for
proposals on __, 2004 (the "D/B RFP") for a private entity to provide the Design/Build
Services. The County provided the /B Company with reasonable access to the Existing Plant and the
JCEC to allow them the opportunity to review documentation and to conduct such inspections and reviews
as they deemed necessary prior to submission of the proposals.

[ Proposals submitied in response to the D/B RFP were received on ,
200 from { ) firms.
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[H] The County requested and received written clarifications of the proposals
received in accordance with Section 3.8 of the RFP.

LY The Counly reviewed each propesal including their responses to proposal
clarification questions o determine compliance with the minimum evaluation criteria set forth in the D/B
RFP, and to identify the responsiveness and responsible offerors who were determined to be reasonably
susceptible of being scleeted for award,

1 (Optional) In accordance with Scetion 5.4 of the RFP, the County commenced
discussions and negotiations with the ()} proposers that were deemed to be reasonably susceptible
of being sclecied or award.

[K] Based on an evaluation by the selection committee utilizing the evaluation
factors and sclection criteria and following the review and selection process identificd in the RFP, the
selection committee made a detcrmination that the proposal submitted by or on behalf of the D/B Company

was the most advantageous proposal to the County and forwarded its recommendation to the County's

Board of Commissioners.
(L3 Based on the evaluations and determination of the evaluation commillee, the
Board of Commissioners con ., made a determination that the proposal

submitted by the D/B Company was the most advantageous proposal received in response to the County's
RFP and awarded the contract to the D/B Company, authorized finalization of the D/B Contract with the
D/} Company, and authorized = to execute and deliver the final Agreement.

[M] , an affiliale of the /B Company, will guarantee

the payment and performance of the obligations of the D/B Company under the Design/Build Contract
pursuant to a guaranty agreement executed concurrently herewith.

[N] The County desires to receive, and the D/B Company desires to provide, the
Design/Build Services under the terms of this /B Contract.
NOW, THEREFORE, in consideration of the mutual covenants herein contained, the parties hereto,

intending to be legally bound, agree as follaws:
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ARTICLE 1
DEFINITIONS/INTEPRETATIONS

SECTION 1.1 DEFINITIONS

The following words and terms as used in the Design/Build (D/B) Request for Proposal (RFP), the
Technology RFP, and the Design/Build Contract shall have the respective meanings set forth below. The
words “include” or “including” are always without limitalions.

Acceptance

Demonstration by the D/B Company, subject to confirmation by the County, that the
Acceptance Testing Requirements have been conducted, the Acceptance Stundards have
been achieved, and all other contractually specified conditions [or acceptance by the
County of the Design/Build Project have been satisfied.

Acceptance Date

The datc, which is the number of days, proposed on Price Proposal Form 4, from the
Design/Build Date that the /B Company guarantees to have achicved Acceplance.

Acceptance Date
Conditions

Has the meaning specified in Section 7.5 of the Design/Build Contract.

Acceptance Test
Procedures and
Standards

Those test procedures and standards set forth in Appendix 15 of the [/B REP that the
D/B Company must undertake and meet in order to achieve the County’s Acceptance of
the Design/Build Work, including, but not limited to, demonstrating that the Plant is
capable of satisfying the Performunce Crilenia described in Appendix 2 of the D/R RFP.

Acceptance Testing
Plan

The plan preparcd by the D/B Company to address the details of required acceptance
testing as defined in Appendix 15.

Acceptance Tesling
Repot

The certified written report that the 1D/B Company shall fumnish describing and cerlilying
the Acceptance Testing Plan has been exceuted and the results of the Acceptance Tests.

Addenda Written or graphic revisions to the RFP document, which clarifies, corrects or changes
the requirements of the RFP or Contract Documents issued by the County prior to
opening of the proposals.

Appendix Any of the documents attuched to and thereby incorporaied into the Design/Build

Contract, as applicable and so designated as an "Appendix", including any and all
exhibits and appendices, ali of which may be amended or modified from time to Lime in
accordance with the Design/Build Contract as applicable, and Applicable Laws.

Applicable Law

Applicable Law means:

(1) any federal, State of Georgia, Fulton County or local law, code, regulation, consent
order or agreement;

(2) any formally adopted and generally applicable rule, requirement, determination,
standard, policy, implementation schedule, consent order or agreement or other
order of any Governmenta! Body having appropriate jurisdiction;

(3) any established interpretation of law or regulation utihzed by an appropriate
regulatory Governmental Body if such interpretation is documented by such
regulatory body ; and

(4 any Governmental Approval, in each case having the force of law from time to time:
(z) to the sitting, design, acquisition, construction, cquipping, financing,
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ownership, possession, start-up, tcsting, opecration, maintenance, repair,
replacement, or management of municipal wastewater reatment systems;

(b) to the conveyance, treatment, storage, or discharge of the Influent or the
Effluent;

{c) to the atr and odor cmissions from municipal waslewater lreatment systems;
and

(dj to the transfer, handling, processing, transportation or disposal of Sludge and
Residuals.

Application for
Payment

The form accepted by the County which is to hc used by the D/B Company in requesting
progress payments or final payment and which is to include supporting documentation
as required by the Contract Documents.

Approved

Where used in conjunction with the County’s response to submittals, requests,
applications, inquiries, reports and claims by the D/B Company, the meaning of the term
“approved” shall be held to limitations of the County’s responsibilities and duties as
deseribed herein.  In no case shall “approval” be mterpreted as a release of the D/B
Company from responsibilities to fulfill the requirements of the Design/Build Contract.

Award Date

The date listed in the Notice of Award to the apparent successful /B Company.

Bankruptey Code

Means the United States Bunkruptey Code (11 U.S.C. §101, et seq.), as amended from
time to time and any successor statute thereto. "Bankruptey Code” shall also include any
similar state Jaw relating to bankruptcy, insolvency, the rights and remedies of creditors,
the appointment of receivers or the liquidation of companics and estates that are unable
to pay their debts when due.

Billing Period

Means each calendar month, except that (1) the first Biliing Period shall begin on the
Design/Build Date and shall continue to the last day of the month in which the
Design/Build Date oceurs and {2) the last Billing Period shall end on the last day of the
Term of the Design/Build Contract.

CERCLA

Means the Comprehensive Environmental Response, Compensation, and Liability Act,
42 U.5.C. §9601 et seq., and the applicable regulations promulgated thereunder, each as
amended or superseded [rom time 1o time,

Change in Law

Mcans any of the following acts, events or circumstances to the extent that compliance
therewith matenally increases the cost of performing, or materially increascs the scupe,
of a party's obligations hereunder:

(a) the adoption, amendment, promulgation, issuance, modification, repeal or
written change in adminisirative or judicial interpretation of any Applicable
Law on or after the Contract Date, unless such Applicable Law was on or prior
to the Contract Date duly proposed and published m the Federal Register or
was adepted, promulgated, issucd or otherwise officially modified or changed
in interpretation, in each case in final form, to become effective without any
further action by any Govemmental Body,;

(b) the arder or judgment of any Governmental Body issued on or after the Contract
Date (unless such order or judgment is issued to enforce compliance with
Applicable Law which was effective as of the Contract Dale) to the extent such
order or judgment is not the result of willlul or negligent action, breach of the
Design/Build Contract, viclation of law, illegal act, ervor or omission or lack of
reasonable diligence of the D/B Company or of the County, whichever is
asserting the occurrence of a Change in Law; provided, howevcr, that the
contesting in poad faith or the failurc in good faith to contest any such order or
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judgment shall not constitute or be construed as such a willful or negligent
action, error or omission or lack of reasonable diligence;

(c} except with respect to any Governmental Approval requited for the construclion
of the Design/Build Project as provided in item (ii) below pertaining to
exclusions from "Change in Law", the denial of an application for, a delay in
the review, issuance or renewal of, or the suspension, termination, or
interruption of any Governmental Approval, or the imposition of a term,
condition or requirement which is more stringent or burdensome than the
Contract Standards in connection with the issuance, renewal or fatlure of
issuance or renewal of any Govermnmental Approval, to the extent that such
occurrence is nol the resull of willlul or negligent action, breach of this
Design/Build Contract, violation of law, illegal act, error or omission or a lack
of reasonable diligence of the 1/B Company or of the County, whichever is
asserting the occurrence of a Change in Law; provided, however, that the
contesting in good faith or the failure in geood faith 1o contest any such
occurrence shall nat be construed as such a willful or negligent action or lack
of reasonable diligence. 1t is specifically understood, however, that none of the
following shall constitute & "Change in Law™;

(1} a change i the nature or severity of the actions typically taken by a
Govemnmental Body to enforce compliance with Applicable Law which
was effective as of the Contract Date;

(i1} all matlers directly relatling to oblaining and maintaining EPA, EPD or
local Governmental Approvals of the design, construction and operation
of the Design/Build Project, including any delay, non-issuance or
imposition of terms and conditions upon the issuance or renewal of any
Governmental Approval necessary in connection therewith, or the entry
of an amended or replacement administrative order relating thereto;

(iti) any action by a Governmental Body or any other cvent that affects
generally applicable working conditions or standards that is not specific
to the wastewater treatment industry ar to the New Plant, and that does
nat require a Capital Modification in order to effecluate compliance
therewith; and

(iv) any action by a Governmental Bady relating to sales or use taxes including
the imposition or increase in any such taxes.

Change Order

A written order approved by the Counly and signed by the County’s Contract
Representative authorizing and approving a change to the scope of services. The change
order must be processed pursuant to Fulton County policy and procedure 800-6, which is
incorporated herein as if fully sct forth herein, and shall be valid and binding on the
County only where the change is approved by the County as set forth in policy 800-6.
should there be a conflict between any provisions in the [D/B Contract and policy §00-6,
frulton County Policy and Procedures 800-6 shall lake precedence and govern,

Claim

A demand or assertion by the County or D/B Company seeking an adjustment of the
Contract Price, Contract Times or both, or ather relief with respect te the terms of the
contract. A demand for money or services of a third party is not a claim.

Complete or Final
Complelion

That the Design/Build Work is 100% done, including punch list.

Construction Cost
Index or CCI

Construction Cost [ndex as published by the Lngineering News Record.

Construction
Equipment

Equipment used in the performance of the work but not incorporated therein.

Construction Period

Means the period from and including the Notice to Proceed Construction to and
ingluding the day preceding the Acceptance Date.
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Construction Manager

‘The Construction Manager is the person or entity identified as such in writing by the
County. The term “Construction Manager” means the Construction Manager or the
Construction Manager’s authorized representative. The Construction Manager is the
County’s agent for purposes of administering thig contract.

Contract Date

The date that the Design/Build Contract has been executed by the County and the D/B
Cotnpany.

Contract Operator or
Contract Operations

An operator of the JCEC who is under contract with the County to provide opecrational
seTvices

Contract
Representative

In the case of the D/B Company, the individual specified in writing by the D/B
Company as the representative of the D/B3 Company for all purposes of the Design/Build
Contract and, in the casc of the County, the Dircctor of Public Works or such other
representative as shall be designated in writing by the County from time to time.

Contract Standards

The most stringent of the standards, terms, conditions, methods, techniques and
practices imposed and required by: (1} Applicable Law; {2) the Minimum Technical
Requirements; (3) the Effluent Requirements; (4) Good Engineeting and Construction
Practice; (5) Good Industry Practice; (6) applicable equipment manufacturers
specifications; {7) applicable Insurance Requirements; and (8) any other standard, term,
condition or requirement specifically provided in the Design/Build Conlract to be
observed by the D/B Company.

Core Project Team

The Project Guarantor, Design Engineer, Construction Contractor, Start-up and 'I'raining
Contractor and others as identified in the Design/Build Proposal.

County

Fulton County, Georgia.

County Assumes
Operational
Respansibility

The date, after acceptance and other requirements are met, when the County assumes
operational control of the JCEC.

County Fault

Means any breach (including the untruth or breach of any County representation or
warranty herein sct forth), failure, nonperformance or noncompliznce by the County
with respect to its obligations under this Design/Build Contract to the extent not directly
attributable to any Uncontrollable Circumstance or [/B Company Fault, and which
muaterially and adversely affects the D/B Company's rights, obligations or ability or costs
to perform under this Design/Build Contract.

County Property

Means any structures, improvements, equipment, fire alarm systems, wastewater and
water maing, valves, pumping systems, hydrants, hydrant connections, duct lines, streets,
lamps, larmpposts, monuments, sidewalks, curbs, trees or any other systems, [ixtures, or
real or personal property owmned, leased, operated, maintained, or occupied by the
County.

CPI

Consumer Price Tndex for All Urban Consumers {CPE-U), Atlanta, GA, Mctropolitan
Area (as published monthly by the Department of Commerce, Bureau of Labor
Statistics, Chicago, [L).

Data CD-ROM

The CD-ROM included with the RFP that was developed by the County to provide
Proposers with the data relating to the Design/Build Project.

Dcfinitions

The list defining terms applicable to the RFPs and upon which the esign/Build
Contract is hased.
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Design/Bwld or D/B

A method of contracting under which one entity provides the design, architeetural and
construction services under one contracl.  Design/Build and D/B  are  used
interchangeably.

Design/ Build Schedule

A plan for completion of (he Design/Build Project in compliance with the Design/Build
Contract and specified activities and interim milestones as specitfied in Appendix 12.

Design Progress
Meetings

Meetings held during the design of the JCEC in accordance with Appendix 10.

D/B Bid Bond

Surety in penal suimn of 5% of Fixed Design/Build Price submitted in each proposal to
the County, that the I/ Company wilt forfeit to County should it fail to enter into a
contract with the Membrane System Supplier within one year of /B Contract Date
under the same fixed price, delineated schedule, warranties and other terms and
conditions contain in its proposal as accepted by the County, along with the other
conditions for forfeiting contained in the D/B RFP.

/B Company

The Selected Proposcr with whom the Counly executes the Design/Build Contract,

¥ Company
Construction
Supervisor

Has the meaning specified in Article 6 of the Design/Build Contract.

/I3 Company Fault

Mcans any breach (including the votruth or breach of any D/B Company representation
or warranty herein set forth), failure, nonperformance or noncompliance by the /B
Company with respect to its oblipations under this Design/Build Contract to the cxtent
not direetly attributable to any Uncontrollable Circumstance or County Fault, and which
materially and adversely affects the County's rights or chligations under this
Design/Build Contract.

Design/Build Contract
or /B Contracl

The entire and integrated agreement (including Appendices and other specifications)
between the County and the D/B Company concerning the Design/Build Project.

Design/Build Date

The date on which the Design/Build Date Requirements are met and the Notice to
Proceed with the Design/T3uild Work is issued by the County.

[)/13 Escalation Datc

The date that is the one-year anniversary from the Design/Build RFP Proposal
Submission Date.

Design/Build The performance guarantees that the D/B Company must design and construct the JCEC
(Guarantees to perform as provided in Appendix 19.
Design/Build Project The Design/Build Work necessary for the 1B Company to meet the obligations of the

Design/Build Contract, including the construction of the JCEC and the expansion and/or
upgrade of the Existing Facilities for the Plant to meet the needs of the Johns Creek
Service Area described in the D/B RI'P.

Design/Build Request
for Proposal (D/B RFP)

Design/Build RI‘P is the request for proposals to select an entity to deliver the John's
Creck Environmental Campus (JCEC) project using Design/Build delivery method
specified above.

Design/Build Work or
D/B Work

The employment and fumishing of all labor, matenals, equipment, supplies, tools,
scaffolding, transportation, insurance, temporary fucilities, and other things and setvices
of every kind whatsoever necessary for the full performance and completion of the 1¥13
Company's permitting, design, engineering, construction, management, start-up,
training, cquipment lesting, acceplance testing, and related obligations with respect to
the Design/Build Project. A reference to Design/Tiuild Work shall mean any part and all
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of the Design/Tuild Waork unless the context otherwise requires, and shall include all
extra Design/Build Work authorized by Change Order.

Design Flow

The average daily (low during the maximum month.

Dyraft NI*'DES Permit

Draft NPDES Permit No. GA0030686 as issued by EPD for the operation of the Johns
Creek Envirenmental Campus after appraval of completion of the 15 MGD facility.

Draw Down Schedule

The schedule of and amount of draw down payments against the Fixed Design/Build
Price prepared and submilted by the D/B Company as specified in Appendix 12.

Dnversion Pump
Station

The existing pump station located at the Existing Plant that can divert influent
wastewater to the Big Creek Water Reclamation Facility for treatment.

Effluent

Wastewater discharged from the Existing Plant or the new JCEC.

Effluent Requirements

The most strimgent of the rtequirements pertaining 1o the discharge of Effluent
established by the Contract Standards.

Efflucnt Qualily
Performance Guarantee

The quality of the effluent discharge from the JCEC that is a design and construction
performance guarantee for the [YB Company in accordunce with Appendix 18.

Emergency Response
Plan

The plan prepared by the /B Company to serve as a guide in responding to emergency
situations as defined in Appendix 13,

Lincumbrance

Meuns any Lien, lease, mottgage, security interest, charge, judgment, judicial award,
attachment or encumbrance of any kind with respect to the Design/Build Project or the
New Plant.

EPA or USLPA

United States Environmental Protection Agency or any successor agency.

EPD or GAEPD

Georgia Environmental Protection Department or any successor depariment.

Equipment

Equipment incorporated or o be incorporated into the /B Work.

Evaluation Committee

The commillee of individuals assigned by the County to evaluate the Proposals in order
to determine the most advantageous Propasal.

Event of Default

Means, with respect to the /I3 Company, those items specified in Scetion 12.2 of the
Design/Build Contract, and with respect io the County, those items specified in Section
1.32 of the Design/Build Contract.

Existing Influent Pump
Station

The Johns Creek Influent Pump Station located with the Existing Plant at 8100
Riverbirch Dirive, Roswell, Georgia, and all related equipment including, but not limited
to, pumps, influent meters, and generators, together with all improvements thereto
acquired, installed, constructed or reconstructed from time to time by the County and its
delegate.

Existing Plant

Collectively, all process systems, structures, tanks, pipes, pumps, and equipment,
together with all appurtenant and ancillary systems, used to handle and treat the Influent
into the Johns Creek WPCP lacated at 8100 Riverbirch Drive, Roswell, Georgia, and as
generally described in Appendix L.

Extension Period

Has the meaning specified in Section 7.8 of the Design/Build Contract.

Field Order

A written order issued by the Construction Manager which requires minor changes in the
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D/B Work, but does not invelve a change in project scope, fixed /I3 Price or the Term
of the 1/ Contract.

Finul NPDES Permit

The final, effective permit to be issued by the EPT) regulating discharges from the New
Plant.

Fixed Design/Build
Price

The guaranteed price set forth on Price Proposal Form A to perform the Design/Build
Work.

Fixed Design/Build
Price Adjustment
Factor

The factor, which is defined in Appendix 8, to be used to escalate the Fixed
Design/Build Price to the month of the Design/Build Date in the event the Design/Build
Date does not oceur within 12 months of the Proposal Submission Date,

Fixed Membrane
System Price

The guaranteed price set forth on Price Proposal Form A to provide the Membrane
System: Scope of Supply in accordance with the specified schedule and specified terms
and conditions.

Fixed Membrane
System Price
Adjustment Factor

The faclor, which is defined in Appendix 8, to be used to escalate the Fixed Membrane
System Price to the month of the Design/Build Date in the event the Design/IBuild Date
does not nccur within 12 months of the Proposal Submission Date.,

Good Engineening and
Construction Praclice

The methods, technigues, standards and practices which, at the time they are to be
employed and in light of the circumstances known or reasonably believed to exist at
such time, are generally recognized and accepted as good design, engincering,
equipping, inslallation, construction, and commissioning practices in the mumicipal
wastewater treatment industry as followed in the Southeast region of the United States.

Good Industry Practice

Those methods, techniques, standards and practices which, at the time they arc to be
employed and in light of the circumslances known or reasonably believed to exist at
such time, are generally recognized and accepted as good operation, maintenance, repair,
replacement, and management practices mn the municipal wastewater treatment industry
as observed in the Southeast region of the United States.

Governmental
Approvals

All approvals, petmits, licenses, authorizations, consents, certifications, exemptions,
registrations, rulings, and entitlements of whatever kind and however described which
are required under Applicable Law to be obtained or maintained by any person with
respect to the Design/Build Project,

Governmental Body

Any [ederal, state, regional or local legislative, executive, judicial or other governmental
board, agency, authority, commission, administration, court or other body, or any
official thereof having junsdiction over the Existing Facilities and the JCEC or any
aspect thereof including, without limitation, the design, operation, repair, maintenance,
construction and upgrade thereof.

Guarantor The entity committing to financially guaruntee the performance by the /B Company of
its obligalions under the Design/Build Contract.
Guaranty Agreement The Guaranty Agreement entered into concurrently with the Design/Build Contract from

the Guarantor to the County in substantially the form provided in Appendix 7.

Nazardous Malerial

Any waste, substance, object or material deemed hazardous under Applicable Law
including, without limitation "hazardous muaterial" as defined in the Comprehensive
Environmental Response, Compensation and Liability Act, 42 11.5.C. § 9601 ct sey. and
"hazardous wastc” as defined in the Resource Conservalion Recovery Act, 42 US.C. §
6901 et seq.
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Influent

All wastewater, infiltration, and inflows entering the Existing Plant or New Plant.

Insurance
Requirements

Any rule, regulation, code, or requirement issued by any fire insurance rating bureau or
any body having similar functions or by any insurance company that has issued a policy
of insurance as specified in the Design/Build Contract.

Johns Creck
Envitonmental Campus

(JCEC) or Mew Plant

The new County-owned water reclamation facilities to be designed and constructad as
part of the Design/Build Project to serve the Johns Creek Service Area of North Fulton
County, Georgia and that will discharge effluent into Chattahoochee River.

Legal Proceeding

Every action, suit, litigation, arbitration, administrative proceeding, and other legal or
equitable proceeding having a beanng upon this Design/Build Contract or the New
Plant, and all appeals therefrom.

Letter of Credit

Has the meaning specified in Section 13.3 of the Design/Build Contract.

Loss-and-Lixpense

Means any and all actual loss, liability, forfeiture, obligation, damage, delay, fine,
penalty, judgment, deposit, cost, expense, claim, Tax, or expense, including all Fees and
Costs, except ag explicitly excluded or limited under any provision of this Design/Build
Contract,

Membrane System

The part of the membrane bioreactor process at the new Johns Creelk Environmental
Campus that will achieve the solids separstion objectives of the process. The Membrane
System includes membranes and equipment related to their operation.

Membrane Biorcactor
or “MBR”

The technology selected for the New Plant that will provide a portion of the wastewater
treatment process. The MBR includes the Membrane System, the hasin design and
arrangement, the screcning requirements and other related equipment.

Membrane System
Supplier

The cnlity, which the County selects based on the Proposal evaluation process that
provides the Membrane System Scope of Supply. The Membrane System Supplier will
provide its scope of supply through an allowance to the Design/Build Project.

Membrane System
Supplier Bid Bond

Surety in penal sum of 5% of Membrane Systemn Proposer’s Fixed Membrane System
Price submitted in its proposal to the County, that proposer will forfeit to County should
it fail to enter into a contract with 1/I3 Company within one year of T%T3 Contract Datc
under the same fixed price, delineated schedule, warranties and other terms and
conditions contain in its proposal as accepted by the County along with other conditions
for torfeiture contained in the Technology RFP.

Membrane System
Supplier Lscalation
Date

‘The date that is the 15 month anniversary dale from the Technology RFP Preposal
Submission Date.

Membrane System
Scope of Supply

The portion of the MBR process, defined in Section 2, which is supplied by the
Membrane System Supplier. ‘This includes membranes and related equipment, as well
as services related to design, installation oversight, start-up, operation and training,

Milestone

Milestone identified in the Detailed Design and Construction Schedule to be prepared
and submitted by the D/B Company in accordance with Appendix 12.

Minimum Evaluation
Criteria

Minimum financial and technical qualification that will be required. Non-qualificd
proposals not meeting the Minimum Evaluation Criteria will be disqualified.

Minirmum Financial
Criteria

Financial criteria used to determine if the proposal meets the Minimum Hvaluation
Criteria listed above.
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Minimum Technical
Requirements

Minimum technical requirements used to determine if the proposal meets the Minimum
Evaluation Criteria listed above.

Mixed Liquor
Suspended Solids
(MLSS)

The total suspended solids (TSS) concentralion of mixed liquor in the MBR process, as
analyzed according to “Standard Methods for the Analysis of Water and Wastewater™,

Monthly Project
Progress Report

The D/B Company shall provide to the Construction Manager a monthly report on the
progress of the D/B Work in accordance with Appendix 10,

Notse Guarantee

The guarantee that requires the /13 Company to design and construct the JCEC to not
increase the amount of ambienl noise in the vicinity of the JCEC in accordance with
Appendices 2 and 19,

Nen-Binding
Mediation

The voluntary system of dispute rtesolution established by Section 12.10 of the
Design/Build Contract for the resolution of dispules arising under the Design/Build
Contract.

Non-Compliant
Effluent

Effluent discharges [rom the JCEC that does not comply with the NPDES permit
requirements or other regulatory requirement.

Notice of Award

Is applicable to D/B Company. Is provided by the County to the apparent successfu!
D/B Proposer, and indicates that it is the County’s intent to award the Design/Build
Contract to that D/B Proposcr, contingent upon the D/B Proposer’s execulion of the
Design/Build Contract and submission of the other necessary documents as specified in
the D/B RFP, and contingent upon the County’s subsequent acceptance of same and
formal approval of the Contract by the Fulton County Beard of Commissioners.

Notice to Procecd

The written notification alter the Design/Build Date Requirements are satisfied given to
the D/B Company by the County to begin work.

Notice to Proceed -
Construction

‘The written notification after all requirements for such authorization are satisfied. given
to the /B Company by the County to begin construction work.

Notice of Selection

Is applicable to Membrane System Supplier. Is provided by the County to apparent
successtul Membrane System Supplier Proposer, that the BOC has accepted and
incorporated its proposal and that its propossl will be included exclusively in the D/B
RFP and will be accepted by the successful D/B Company as part of the D/B Company’s
propasal.

NPDES National Pollution DNischarge Elimination System.

NPDES Permit The National Pollution Discharge Elimination Systemn Permils as issued by the EPD to
control quantity and guality of effluent discharges.

Odor Control The odor control requirements as set forth in Appendices 5A and 513 to meet the
Performance Criteria for odor set forth in Appendices 2 and 18.

Odor Control The D/B Guarantee that the D/B Company will design and construct the JCEC such that

Guarantge there is nol odor emitted from the facility in accordance with Appendices 2 and 19.

Operational Cost The D/B Guarzntee that the D/B Company will design and construct the JCEC such that

Guarzntee the cost of operating the facility in the specific areas of electrical consumption, chemical

consumption, sludge disposal and ondor control chermical consumption is nol excecded
in accordance wilh Appendices 2 and 19,

Operations and
Mainlenance Manual
Or 0&M Manual

Mecans the manual prepared and submitted by the D/B Company in accordance to the
requirements outlined in Appendix 13 ang the Desipgn/Build Contract, regarding the
Good Industry Practice of the Plant,_including, but not limited to, detailed standard
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operating end maintenance procedures and other specific instructions, policies,
directives, routines, and schedules,

Overdue Rate

The maximum rate of interest permitted by the laws of the Stale, if applicable, or the
Prime Rate, whichever is lower.

Payment Bond

The surely bond which guarantess the timely payment by the D/B Company for all
labor, materials, supplies, implements, and machinery and equipment furnished with
respect to the Design/Build Project, and which shall be provided in accordance with
Scetion 13.2 of the Design/Build Contract.

Performance Bond

The surely bond which guarantees the timely performance by the D/B Company of its
obligations to construct the Design/Build Project, and which shall be provided in
accordance with Section 13.2 of the Design/Build Contract.

Performunce Crilenia

Those performunce criteria specified in Appendix 2 of this RFP and the Design/Build
Contract that the D/B Company warrants the New Plant will continuously meet through
Gond Industry Practice by the County and its operaticns contractor.

Plans

That portion of the D/B Contract documents describing in drawings, the shape,
dimensions, and other similar requirements governing the completion of the various
portions of the D/B Work, prepared by the D/B Company and inchiding revisions
thereto. The term is used interchangeable with the word, “Drawings”

Plant

The Eaisting Johns Creck WPCP and/or the New Johns Creek Environmental Campus
(JCEC) , as applicable and the real pruperly on which they are located, consisting of
buildings, structures, fixtures and equipment, and the roads, grounds, fences and
landscaping appurtenant thercto, utilized for preliminary treatment, primary treatment,
secondary treatment and advanced biological treatment (nitrification) of Influent,
Effluent disinfection and dechlorination, Plant Sludge treatment, laboratory functions
and administration and management of the New Plant.

Plant Realty

The parcels of real properly upon which the Plant, or any partions thereof, are located.

Pre-Existing
Environmental
Condition

Limited to, (1) the presence anywhere in, on or under the New Plant on the Proposal
Submission Date, 1f not disclosed to the D/B Company as of the Proposal Submission
Date, of underground storage tanks (for the storage of chemicals, fuel 0il or diesel fuel)
that are not then in use in connection with operalion of the New Site; and (2) the
presence anywhere in, on or under the New Site, as of the Contract Date, of Hazardous
Materials, Contaminated Soil or other Contaminated Materials (but expressly excluding
for purposes of this definition (i} any matters disclosed to the D/B Company by the
County as of the Proposal Submission Date; and (i1) any matters of which the D/B
Company has actual knowledge as of the Proposal Submission Date, and any such
excluded matters shall not constitute a Pre-Exisling Environmental Condition for which
the /B Company could be afforded relief from its obligations hereunder or additional
compensalion).

Price Proposal

The section of the Proposal that includes all Proposal cost information in accordance
with the RFP and which is to be submitted scparalely from the Technical Proposal.

Prime Rate

‘I'he prime rate as published in The Wall Street Joumnal (Eastermn Edition) or a mutually
agreeable aliernative source of the prime rate if 1t 18 no longer published in The Wall
Street Journal (Eastern Edition) or the method of computation thereof is substantially
modificd.
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Process and
Instrumentation
Diagram (P&ID)

A drawing showing treatment processes, related systems, related equipment, and their
connectivity. Specifically, a P&ID includes tankage, equipment, piping, valves, control
panels, instrumentation, and the funetion of instrumentation in control systems.

Project Manager

Has the meaning specified in Articles 5 and 6 of the Design/Build Contract,

Progress Meetings

Meetings held monthly, at a minimum, during whick the D/B Company provides
information on the progress of the JCEC construction in accordance with Appendix 10.

Proposal

The document submitted for evaluation in response to the RFP, detailing the Proposer’s
plan 10 perform the work generally described in the REP, in accordance with the
Nesign/Build Contract und is comprised of the Technical Propaosai and the Price
Proposal together.

Price Proposal Form
or PPF

Any of the Price Proposal Forms provided in Section 6 that must be completed by—
Proposer and appended to the 'Technical and Price Proposals, respectively.

Proposal Submission
Date

The date and time by which the Proposal is required to be submitted to the County by
the Propaser, in accordance with Section 4 of the RFP.

Proposer

The sole entity {including any corporation, joint venture, parinership, or other business
entity) submitting a Proposal in response to the RFP.

Public Education
and Community
Qutreach Plan

The plan to be developed by the D/B Company based upon the outline contained in
Appendix 19,

Punichlist

Aflter Substantially Compete, a list of Design/Tuild Work that is nol complete. This list
will be complied based upon walk-through inspections by the County and deficiencies
determined during Acceptance testing. Failure of an acceptance test as delineated in the
specifications is not a valid item [or the punch list.

QA/QC Manager

Has the meaning as specified tn Article 6 of the T/I3 Contract.

QA/QC Program

L

The D/B Compuany’s program as specified in the QA/QC plan, submitted in accordance
with Appendix 13 for the control of the quality of work in the performance of the D/B
Work.

Rating Services

Moody's Inveslors Services, Inc. or Standard & Poor's Ratings Services, a division of
‘The McGraw-Hill Companies, [nc., or any of their respective successors and assigns
and, if such corporations shall be dissolved or liquidated or shall no longer perform the
fumctions of 4 sccurities rating agency, "Rating Services™ shall be deemed to refer to any
other nationally recognized securities rating agency designated by the County.

RCRA

The Resource Conservation and Recovery Act, 42 US.C.A. § 6901 et seq, and
applicable regulations promulgated thercunder, each as amended from lime to time.

Remmbursahle Expense

Expenses that the [¥B Company incurcs which are directly related to the TY/B
Company’s obligatins under the Agreement during the period from Contract Date (1]
Design/Build Date that the County would reimburse if the D/B Contract was terminated
prior 1o the Design/Build Date.

Relative Evaluation
Criteria

The factors related to the Techmical Proposal and Price Proposal Lo be considered in
evaluating proposals as defined in Section 5.3 of the RFP.

Residuais Any liquid, semi-sulid or solid material generated by or as a result of the operations,
maintenance, repair, and management of the Plant, excluding Sludge that is land filled or
otherwise disposcd of and not turther processed.
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Retainage

Each milestone payment will be subject to & 10% holdback until 50% of the value of the
Design/Build Fixed Price, including change orders and other additons to the I/B
Contract, is due and the manner and progress of the Design/Build Work performed is
satisfactory to the County, at which time further payments will not be subject to
additivnal retainage holdbacks unless the County determines that the Design/Build Work
is unsatisfactory or has fallen behind schedule in which casc the amount of retainage
will be resumed al the previous level. Upon Substantial Completion the amounts
retained minus 200% of the cstimated value of the outstanding Design/Build Work will
be released Lo the D/B Company.

RFP or Requust for
Proposal

‘The decument entitled "Fulton County, Georgia, Johns Creek Environmental Campus
Design/Build Request for Proposals”, or Fulton County, Georgia, Johns Creck
Environmental Campus Technology Request for Proposals”, as amended by addenda,

Safety and Sccurity
Plan

The plan prepared by the D/B Cumpany ta describe the responsibilities for maintaining
secunty and safety of all equipment and structures contained within the facilily as
delined in Appendix 13.

SCADA

In the conlext of data gathering and telemetry systems, means "Supervisory Control and
Data Acquisition”.

Schedule of Values

A breakdown of the cost of the Design/Build Work, which totals the Fixed Design/Build
Price. The content and level of breakdown of prices is specitied in Appendix 12,

SEC

Securities Exchange Commission

Security Instruments

The (Guaranty Agrcement, the Letter of Credit, the Payment Bond, the Construction
Performance Bond, the Bid Bond and the Membrane System Supplicr id Bond.

Senior Supervisors

Has Lhe meaning specified in Atticle 5 of the Design/Build Contract,

Site The real property designated as the D/B Company's envelope for the location of the
Design/Build Project.

Site Safety Hag the meaning defined in Section 6.12.

Representative

Sludge The biosalhids generated by the treatment of Influent at the New Plamt.

Small, Minortty and
Female Owned
Business Opportunily
Plan

The /B Company's plan to utilize small minority and female owned businesses in the
design and construction of the Design/Ruild Work as set forth in Technology and /B
RFP Section 3.

Solids Retention Time
(SRT)

The average amount of time that a solid particle remains in the MBR process. SRT is
calculated by dividing the mass of solids within the process by the rate at which solids
are removed from the process.

Specifications

That portion of the TVB Contract documents describing in words the technical
requirements governing the completion of various portions of the D/B Work, deliverable
ot general conditions for execution of the /B work. “Appendices” and “Specifications™
are used interchangeably.

Specitied  Subsurface
Condilions

Is limited to, (1) the presence at the New Sile of subsurface structurcs, materials or
conditions having historical, archacological, religious or similar significance, and (2)
subsurtace geological conditions (1) in areas of the Site at which the D/B Company was
prohibited by the County from performing geotechnical inspections prior to the issuance
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of its Proposal or (ii} which the D/B Company was unable to reasonably discern from
the geotechnical reports, Site Related Documents and information prepared by or on
behalf of the County, prior to the Contract Date, but only to the extent that a subsurface
geological condition causes structural damage to or the collapse of the New Plant,

Start-Up & Equipment
Testing Plan

The plan prepared by the /B Company 1o facilitate equipment start-up and testing as
defined in Appendix 14 ot the RI'P.

State

The State of Georgia.

Subcontract

An agreement or purchase order by the 1)/B Company or a Subcontractor to the D/B
Company, as applicable.

Subcontractor

Every person (other than employees of the D/B Company) employed or engaged by the
D/B Company or any person directly or indirectly in privity with the D/B Company
(including afl Subcontractors and cvery sub-subcontractor of whatever tier) for any
portion of the Design/Build effort, whether for the fumishing of labor, materials,
equipment, supplies, Design/Uwild services, or otherwise,

Substantial Completion

Has the meaning specified in Section 7.3 of the Design/Build Contract.

Supplicr

Any individual, firm or corporation who supplics malenial or equipment for the D/B
Work but who does not perform labor at the site. A supplier may provide start-up
assistance, training and software installation on site without being reclassified as a sub-
contractor.

Tax

Any tax, fee, levy, duty, impost, charge, surcharge, assessment or withholding, or any
payment-in-lieu thereof, and any related interest, penalty or addition to tax.

Technology RIFP

RFP issued to solicit proposal to supply the Membrane System Scope of Supply based
on specified requirements.

Technical Proposal

The section of the Proposal that conlains the technical and business aspecls of the
Proposer’s plan to perform the Design/Build Work generally described and in
accordance with the RFP, and which is to be submitted separately from the Price
Proposal.

Technical Proposal
Form or TPF

Any of the forms provided in Section 6 of the D/B RFP that must be completed by
Proposer and appended to the Technical Proposals

Term

Has the meaning set forth in Article 2 of the Design/Build Contract.

Transaction Agreement
Form

Any of the Transaction Agreement Forms appended to the Design/T3uild Contract.

Transition Plan

The plan that defines the period of time from Substantial Completion untit County
Assumption of Operational Responsibility as outlined in Appendix 13 and ithe
Design/Build Contract.

Transition Period

The Period of time from Substantial Completion until County Assumption of
Opcralional Responsibilty.

Training Plan

The plan that defines the training programs for all personnel designated by the County to
operate the Plant to be prepared and executed by the 113 Company, in accordance to the
requirements oullined in Appendix 13 and the Design/Build Contract,
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Uncontrollable
Circumstance

Any act, event or condition that is beyond the reasonablc control of, and is not also the
result of the willlul or negligent act, error or omission, failure to exercise reasonable
diligence, or breach of the Design/Build Contract on the part of, the party relying
thereon as justification for not performung an obligation or complying with any
condition tcguired of such party under the Design/Build Contract, and that malerially
interferes with or materially increases the cost of performing its obligations hereunder
{other than payment obligations).

1)

2

inclusions. Subject to the foregoing, Uncontrollable Circumstances may
include, but shall nat be limited to, the followmg:
{a) a Change in Law;

{b) the existence of a Pre-Existing Environmental Condition;
(c) the existence of Specified Subsurface Conditions;
(d) naturally occurring events {except weather conditions normal for the

service area} such as landslides, underground movement, earthquakes,
lightning, fires, tornadoes, hurricanes, floods {(hut only to the extent
the hydraulic capacity of the New Plant is exceeded), epidemics, and
other acts of God;

{e} explosion, sabotage or similar occurrence, acts of a declarad public
cnemy, exlortion, war, blockade or insumcclion, ot or civil
disturbance;

H labor disputes, except labor disputes involving the employees of the
D/B Company, its Affiliates, or Subcontractors which affect the
performance of the Design/Build Work;

{g) the failure of any appropriate Governmental Body, public utility or
private utility having operational jurisdiction in the area in which the
Wew Plant are located to provide and maintain Utilities to the New
Plant which is required for the performance of the Design/Build
Contract;

(h) any failure of title to the New Plant or any enlorcement of any
Encumbrance on the New Plant net consented to in writing by, or
arising out of any action or agreement entered into by, the party
adversely affected thereby; and

8] the preemiption of materials or Design/Build effort by a Governmental
Body in connection with a public emergency or any condemnation or
other taking by eminent domain of any matenial portion of the New
Plant.

Lixclusions. It is specifically understood that, without imitatien, none of the

following acts, events or circumstances shall constitutc Uncontrollablc

Circumstances:

(a) any act, event or circumstance with respect to which the D/B Company has
assumed the "as-is" risk under Section 6.3, except s specifically provided
in subsection 6.3.4 of (he Design/Build Contract;

{b) terms, conditions and prices prevailing in the market for the transportation
and disposal of Residuals;

{c) changes in interest rates, inflation rates, wage rales, IMsurance costs,
commeodity prices, currency values, exchange rates or other general
economic conditions;

{d) changes in the financial condition of the County, the D/B Company, the
Guarantor, or their Afliliates or Subcontractors affecting the ability to
perform their respective obligations;

(e) the consequences of error, neglect or omissions by the D/B Compuny, the
Guarantors, any Subcontractor, any supplier, any of their Affiliates or any
other person in the performance of the Design/Tiuild Work;

(£} union or labor work rules, requirements or demands which have the effect
of increasing the number of employees employed at the New Plant or
otherwisc increasing the cost to the D/B Company of performing the
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Contract Design/Builds;

{g) anyimpact of prevailing wage or similar laws, customs or practices on the
D/B Company's costs;

{h) weather conditions normal for the service area;

(i) any act, event, circumstance or Change in Law occurring outside of the
United States;

() any surlace, subsurface geotechnical or hydrological conditiens and other
Site conditions including without linutation the existence of compressible
sntl layers, masses, unstable soil, manmade deposits and water table
fluctustions, utility lines, pipes and struclures (olher then Pre-Existing
Environmental Conditions and Specified Subsurface Conditions);

(k) mechanical failure of equipment to the extent not resulting from a
condition that is listed in the "Inclusions” scction of this definition;

(1) power outages not caused by third party Utilities;

(m) a Change in Law pertaining to Taxes;

(n} any failure in obtaining EP'D approval for any of the Design/Build Project;

(0} failure of the /B Company to secure patents which it deems necessary for
the performance of the Design/Build Work;

{p) any Change in T.aw (including the issuance of any Governmental Approval,
the enactment of any statute, or the promulgation of any regulation) the
terms and conditions of which do not impose more stringent or
hurdensome requirements on the /B Company than are imposed by the
Contract Standards; and

Lpset

The meaning given such term in the Clean Water Act.

Utilities

Any and all utility work and installations whatsoever {including gas, water, electricity,
tetephone, and telecommunications), and all piping, wiring, conduits, and other fixturcs
of every kind whatsoever related thereto or used in connection therewith.

WLA

Waste load allocation.

Whole Plant
Acceptance Testing

‘That portion of the Acceptance Testing that test the entire plant. The /B Company igin
operational control of the plant and is responsible for its proper and corTect operation.

[Yuring this period some of the D/B Performance Guarantees will be venficd.

weeP

Water pollution control plant.
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SECTION 1.2 INTERPRETATIONS In this Design/Build Contract notwithstanding any other

provision hereof:

1.2.1  Applicability and Stmngency of Contract Standards--The D/B Company shall be

obligated to comply only with thosc Contract Standsrds which are applicable in any particular case. Where
mere than one Contract Standard applies to any particular performance obligation of the VB Company
hereunder, each such applicable Contract Standard shall be complied with. In the event there are different
levels of stringency among such applicable Contract Standards, the most stringent of the applicable
Contract Standards shall govern.

.22 As Shown, As Indicated, As Detailed--These words, and words of like implication, refer

to information centamed by drawings and/or specifications decribing the Design/Build Work, unless
explicitly stated otherwise in other contract documents.

1.23  Causing Performance--A party shall itself perform, or shall cause to be performed, the

obligations affirmatively undertaken by such party under this Design/Build Contract, subject to any
linutations specifically imposed hereby with respect to Subcontractors or otherwise.

1.2.4  Cost and Expense of Performance--All obligations undertaken by each party herelo shall

be performed at the cost and expense of the party undertaking the obligation, unless the other party has
explicitly agreced hercin to bear all or a portion of the expense cither direetly or by reimbursernent to the
other party.

1.2.5  Counterparts--This Design/Build Contract may be exceuted in any number of original
counterparts. All such counterparts shall constitute but one and the same Desigrn/Build Contract.

1.2.6  Defined Terms--The definitions set forth in Section t.1 shall control in the event of any
conflict with the definitions used in the recitals hereto.

1.2.7  Delivery of Documents in Digital --In this Design/Build Contract, the D/B Company 18

obligated to deliver reports, records, designs, plans, drawings, specifications, proposals and other
documentary submittals in conncction with the performance of its dutics hercunder. The D/B Company
agrees that all such documents shall be submitted to the County both it printed form (in the number of
copies indicated) and, at the County's request, in digital form. Electronic copies shall consist of computer
rcadable data submitted in any standard interchange format which the County may reasonably request to
facilitate the administration and enforcement of this Design/Build Contract.

1.2.8  Directed, Reguired, Acceptable--When these words refer to work or its performance,

“directed”, “required”, “requested”, “authorized”, “selected”, “permitted”, “ordered”, “designated”,
“preseribed”, und words of like implication, mean “by direction of”, the County, Likewise, “acceptable”,
“satisfactory™, “in the judgment of”, and words of like import, mean “recommended by™, acceptable to”,
“satisfactory to”, or “in the judgment of”* the County.

1.2.9  Entire Desipgn/Build Contract--The 1lesign/Build Contract represents the entire and

intcgrated  agreement between the parties hereto and takes precedence over all prior negotiations,

representations or agreements either written or oral, including those contained in (he County's D/B REP for
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the JCEC, the proposal of the /B Company submitted in response thereto, and any amendments or
supplcments to the D/B RFP or the proposal. Where there is a conflict between the Design/Build Contract
and any other decuments supplied by the County Section 1.3.4 shall apply. The Design/Build Contract
may bhe amended or madified only by a modification as defined in Article 8. The Design/Build Contract
shall not be construed to create any contractual relationship of any kind between any persons or entities
other than the County, including the Program Manger and/or Construction Managers, and the D/B
Company. Nothing contained in the Contract Documents shall create any contractual relationship between
the County, Program Manager, Construction Manager, or any other consultant employed by the County,
and any of the D/B Company’s, engineers, consultants, subcontractors or supplier, Nothing contained in
the Contract Documents or other documents shall create any contractual relationship between the County
and the Membrane System Supplier. The County will look solely to the D/B Company to fulfill all terms
and conditions of the Nesign/Build Contract.

1.2.10 Gender and Plurality--Words of the masculine gender mean and include corelative

words of the feminine and neuter genders, and words importing the singular number mean and include the
plural number and vice versa.

1.2.11  Good Industry Practice and Good Engincering and Consiruction Practice--Gond Tndustry

Practice and Good Engineering and Construction Practice shall be utilized hereunder, among other things,
to implement and in no event displace or lessen the stringency of, the Contract Standards. Tn the event that,
over the course of the Term of this Design/Buwld Contract, Good Industry Practice or Good Engineering
and Construction Practice evolves in a manner which in the agpregate matenally and adversely affects the
cost of compliance therewith by the D/B Cempany, the D/B Company shall be relieved of its obligation to
comply with such evolved Good Industry Practice and Good Fngineering and Construction Practice. In the
above event the D/B Company shall comply with the Geod Industry Practice and Good Engineering and
Construction Practice as of the Contract Date unless the County agrees to adjust the Fixed Design/Build
Price subject to Cost Substantiation, to account for such additional costs of the evolved standards.
Hawever, in no event shall any evelution of Good Industry Practice or Good Lngineering and Construction
Practice affects the County’s election to pay or not pay for any increased cost,

1.2.12  Goveming law--This Design/Iuild Contract shall be gavemed by and construed in
necordance with Lthe applicable laws of the State of Georgia.

1.2.13  leadinps--The table of contents and any headings preceding the text of the Articles,
Sectlions and subsections of this Design/Build Contract shall be solely for convenience of reference and
shali not atfect its meaning, construction or effect,

1.2.14 Intcrnal Conflict or Discrepancy--In the evenl of a conflict or discrepancy belween any of

the terms or conditions of this Design/Build Contract, including any conflict or discrepancy between the
main body of this Design/Build Contract and any Appendix or Transaction Agreement Form, the
interpretation which impaoses the terms or conditions of greatest stringency on the /B Company or results

in the lowest Fixed Design/Build Price payable by the County shall govem.
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1.2.15  Interpolation--If any calculation hereunder is to be made by refercoce to a chart or table
of values, and the reference calculation falls between two stated values, the calculation shall be made on the
basis of linear interpolation.

1.2.16 Liquidated Damapes and Fixed Design/Build Price Reductions--This Design/Build
Contract provides for the payment of liquidated damages and Fixed Design/Build Price reductions in

certain circumstances of nonperfonmance, breach and default, Each party agrees that the damaged party's
actual damages in each such circumstance would be difficult or impossible to ascertain {particularly with
respect to the public harm that would occur as a result of such nonperformance, breach or default of the
/B Company) and that the liquidated damages and Fixed Design/Build Price reductions provided for
herein with respeet to cach such circumstance are intended to place the damaged patrty in the same
economic position as it would have been in had the circumstance not occurred. In those cases where
additional remedies are provided lor, the parties acknowledge and agree thal such remedies are intended to
address harms and damages which are separate and distinct from those which the liquidated damages or
Fixed Design/Build Price teductions are meant to remedy. The amounts of the liquidated dumages and
Fixed Design/Build Price reductions have been determined, taking into account, among other things, cost
savings which a party might realize as a result of the circumstance resulting in the requirement to pay
liquidated damages or liixed Design/lBuild Price reductions, and any such savings shall not mitigate or oft-
sel the requirement of a party to pay the full amount of such liguidated damage or Fixed Design/Build Price
reduction.

1.2.17 Minimumn Technical Reguirements--The Minimum Technical Requirements are intended

to include the basic design principles, concepis and requirements for the Design/Build Work but do nat
include the final, detailed design, plans, drawings or specifications or indicate or describe each and cvery
item required for tull performance of the physical Design/Build Work and for achieving Acceptance, The
D/B Compuny agrees to prepare all necessary complele end delailed designs, plans, drawings and
specitfications and to furnish and perform, without additional compensation of any kind, all Design/Build
Work in conformity with the Minimum Technical Requirements and the final designs, plans, drawings and
specifications based thereon. Furthermare, the [/B Company agrees that it shall not have the right to bring
any claim whatsoever against the County or any of ils consultants or subcontractors, arising out of any
design drawings, specifications or design requirements included in the D/B REFP or made available during
the procurement process.

1.2.18 No Third Party Rights--This Design/Build Contract is exclusively for the benefit of the

County and the D/B Compuny and shall nol provide any third parties with any remedy, claim, liability,
reimbursement, cause of action, or other rights.

1.2.19 Persons--Words importing persons include firms, companies, associations, joint ventures,
general partnerships, limited partnerships, himited liability corporations, trusis, business trusts, corporations
and other legal entitics, including public bodics, us well as individuals.

1.2.20 References to Days--All references to days herein are references to calendar days.
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1.2.21 References Hereto--The terms "hereby." "hereof," "hereto,” "herein," “hereunder” and

any similar terms refer to this Design/Build Contract; and the term "hereafier” means after, and the term
"heretofore” means before, the Contract Date.

1.2.22 Reference to_TIncluding--All reflerences to

"including” herein shall be interpreted as
meaning "including without limitation."

1.2.23  Reference to Knowledge--All references to "knowledge”, "knowing”, "know" or "knew"

shall be interpreted as references to a party having actual knowledge.

1.2.24 Severability--If any clause, provision, subsection, section or article of this Design/Build
Contract shall be ruled invalid by any court of competent junisdiction, then the parties shall: (1) promptly
negotiate a substitute for such clause, proviston, subsection, section or article which shall, to the greatest
extent legally pcrmissible, effectuate the intent of the parties in the invalid clause, provision, subsection,
section or article; (2} if necessary or desirable to accomplish item {1} above, apply to the court having
declared such invalidity for a judicial construction of the invalidated portion of this Design/Build Contract;
and (3) negotiate such changes, in substitution for or addition to the remaining provisions of this
Design/Build Contract as may be necessary in addition to and in conjunction with items (1) and (2} above
to effect the intent of the parties in the invalid provision. The invalidity of such clause, provision,
subsection, section or article shall not affect any of the remaining pravisiens hereof, and this Design/Build
Contract shal! be construed and enforced as if such invalid portion did not cxist.

1.2.25  Standards of Workmanship and Materials--Any reference in this Design/Build Contract

to materials, equipment, systems or supplics {(whether such refercnees are in lists, notes, specifications,
schedules, or otherwise) shall be construed to require the D/B Company to furnish the same in accordance
with the grades and standards indicated in this Design/Build Contract. Where this Design/Build Contract
docs nol specify any explicit guality or standard for construction materials or workmanship, the D/B
Company shall use only workmanship and new malenials of a quality consistent with that of construction
workinanship and materials specified elsewhere in the Minimum Technical Requirements, and the
Minimum Technical Requirements are to he interpreted accordingly.

1.2,26 Technical Standards and Codes-References in this Design/Build Contract to all

professional and technical standards, codes and specifications are to the mosl recently published
professional and technical standards, codes and specifications of the institute, organization, association,
authority or society specified, in effect as of the Conlract Date. Unless otherwise specified to the contrary,
(1) all such professional and technical standards, cedes and specifications shall apply as if incorporated in
the Minimum Technical Requirements and (2) if any matenial revision occurs, to the D/B Company's
knowledpe, after the Contract Date, and prior to completion of the applicable Design/Build Work, the VB
Company shall notify the County. If so directed by the County, the [/i3 Company shall perform the
applicable Design/Build Work in accordance with the revised professional and technical standard, code or
specification as long as the /13 Company is compensated, subject to Cost Substantiation, for any

additional cust or expense attributable to any such revision.
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similar terms, when used with respect to Influent, shall mean and refer o the operation of the JCEC to

receive, and process Influent and discharge Effluent, all in accordance with this Design/Build Contract.

SECTION 13 EXECUTION, CORRELATIN AND INTENT

1.3.1  Correlated Pergonnel Observations Execution of this Design/Build Contract is 4

representation that the D/B Company and its architects, engineers, consultanls and subcontractors have
visited the site, have become familiar with the local conditions under which the Design/Build Work is to be
performed, and have correlated personal cbservations with the requirements of the Design/Tiunid Contract.

1.3.2  County Documents ‘The intent of the Design/Build Contract is to include all ilcms
nccessary for the proper execution and completion of the Design/Build Work. The Design/Build Contract,
the Design/Build RFP, the Technotogy RFP and any other County furnished documents are complementary
and what is required by any one shall be as binding as if required by all. Work not covered in the
Design/Build Contract shall not be required unless it is consistent therewith and is reasonably inferable
therefrom as being necessary to produce the intended results. Words and abbreviations which have well-
known technical or trade meanings arc used in the Design/Build Contract in accordance with such
recognized meanings.

133  D/B Work Division The organization of the Design/Build Contract, the

Design/Build RFP, the Technology RFP and any related Specifications provided to the D/B Company in
any manter, shall not control the B/B Company in dividing the Design/Build Work among architects,
engineers, consultants, subcontractors and trades or in cstablishing the extent of work to be performed by
any such entity; nor shall any respensibility be assumed by the County, Program Manager or Construction
Manager for the manner in which the /B Company utilizes such documentation provided to divide the
Design/Build Work among such entitics.

1.34  Order of Document Precedence  If any portion of the Design/Build Contract, the

Design/Build RFP, the Technology REP or any other document supplied by the County or its representative
shall be in conflict with another portion of such documentation the following shall be the order of
precedence: The Design/Build Contract, the General Requirements of the Design/Thuild RFP, the General
Requirements of the Technology RFP, any outline or technical Specifications provided; any drawings
pravided; any other Design/Build Project duta provided.  All such discrepancies andfor contlicts shall be

subimnitted in writing to the Construction Manager for clarification.
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ARTICLE 2
TERM

SECTION 2.1 EFFECTIVE DATE AND TERM This Design/Build Contract shall become effeciive on

the Cantract Date, and shall continue in effect until all provisions of the Design/Build Work are complete
in accordance with the provisions of the contract or until the D/B Company fulfills its responssibilites
under the contrac and the 1/ Project has heen accepted by the County, unless earlier terminated pursuant
to the termination provisions of Article 12 hereof, in which event the Term shall be deemed to have ended
as of the date of such termination, All rights, obligations and liabilities of thc parties hereto shall
commence on the Contract Date, subject 1o the terms and conditions hereof. The County shall not he
obligated to pay any applicable Fixed Design/Build Price until the Design/Build Date, At the end of the
Term of this Design/Build Contract, all other ohligations of the parties hereunder shall terminate, except as

provided in Atticle 12,
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ARTICLE 3
ADMINISTRATION

SECTION 3.1 PROGRAM MANAGER / CONSTRUCTION MANAGER

311 Management Approach  The County has cstablished 2 process for the design

and construction of infrastructure and facilities projects in its Capital Improvements Program which utilizes

a team concept involving the use of a Program Munager and a Construction Manager. The Program

Manager/Construction Manager provide a wide range of services to assist and support the County in

comprehensive program planning, organization, coordination, control, budgeting, and implementation of

the design and construction of each project n the program. It is the County’s intent that the Program

Manager/Construction Manager, and D/B Company work as a unificd team with the County in the delivery

of this project.

Rev 3

3.1.2  'I'he Program Manager

[ The Program Manaper 15 the person or entity identified as such herein.
The term “Program Manager”™ means the Program Manager or the Program Manager’s authorized
representative.

[2] ‘The County has contracted with the Parsons PM Team te provide
program planning that establishes dircetion and performance goals for the implementation of
numerous projects contained in the County’s Capital Improvements Program. ‘The Program
Manager iz also responsible for moniloring the implementation of projects to assure that program
priorilics and goals are met, and for reporting overall program status to the County. Specific areas
of Program Manager responsibility include 1) program and strategic planning, 2) projectls
definition, 3) funding coordination, 4) program priority management, 5) master scheduling, 6}
project scoping and performance parameters, 7) program status reporting, and 8) project oversight
monitoring and quality assurance,

3.1.3  The Construction Manager

[0 The Construction Manager is the person or entity identified as such
herein. The term “Construction Manager™ means the Construction Manager or the Construction
Manager’s authorized representative,

2] The Counly has contracted with the Parsons PM Team to be
respensible for the implementation and delivery of projects within the County Capital
Improvements Program. The Construction Manager’s services include project-specific planning
and managcment of design, construction, and support services required to complete projects in
accordance with performance goals. The Construction Manager also is responsible for ali status
reporling of implementation activities, and provides technical and planning support to the Program
Manager as requested. Specific areas of Construction Manager responsibility include 1) program

management supporl, 3) project implementation planning, 3) design services management, 4)

25
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equipment and materials procurement, 5) permitting and regulatory compliance, 6) field
construction management and safety, 7) construction contract administration, 8) design and
construction status reporting, 9) project tecords management, and 10) management information

systems (MIS} for the program.

SECTION 3.2 ADMINISTRATION OF THE CONTRACT ‘The Program

Manager/Construction Manager shall provide administration services as hercinafter described.

3.2.1  County’s Primary Representalive  For the administration of this D/B Contract,

the Construction Manager shall scrve as the County’s primary representative during design and
constructivn and until final payment to the D/B Company is due. 'The Program Manager will not interface
directly with the D/B Company or cxercisc direct administration authority over the 113 Work., The
Construction Munager shall adwvise and consult with the County and the Program Manager. The primary
point of contact for the D/B Company shall be the Construction Manager. All correspondence from the
D/B Company to the County shall be forwarded through the Construction Manager. Likewise, all
carrespondence and instructions to the /B Company shall be forwarded through the Construction
Manager.

3.22  Monitor Performance The Construction Manager will determine in general

that the construction is being performed in accordance with design and engineering requirements, and will
endeavor to puard the County against defects and deficiencies in the D/B Work,

3.2.3  Respongibilities Not Required of Conslruction Manager The Construclion

Manuger will not be responsible for or have control or charge of construction means, methods, techniques,
sequences, or procedures, or for safety precautions and programs in connection with the D/B Work, nor
will it be responsible for the D/B Company’s failurc to carry out the D/B Work in accordance with the
Contract Documents. The Construction Manager will not be responsible for or have control or charge over
the acts or omissions of the D/B Company, its architects, engineers, consultants, subcontractors, or any af
their agents or employees, or any other persons performing the D/B Wark.

324 Access to D/B Work The County, the Program Manager, the Construction

Manager and any other cunsultants employed by the County shall at all times have access to the D/B Work,
The D/B Company shall provide safe facilities for such access so that they may perform their functions.

3.2.5 Application for Payment Observations Based on the Construction

Manager’s observations regarding the D/B Company’s Applications for Payment, the Construction
Manager shall determine the amounts owing to the D/B Company, in accordance with the payment terms of
the Contract, and shall issue Certificates for Payment in such amount to the County.

3.2.6 Interpretations The Conspruction Manager shall render interpretations
necessary for the proper execution or progress of the D/ Work. Either party to the Contract may make
written requests to the Construction Manager for such interpretations. Shall be consistent with the intent of

and reasonably inferahle from the Contract Documents and shall be in writing or in graphic form
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3.2.7  Claims, Disputes and Other Matters In questions between the D/B
Company and the County relating to the progress of the 1)/ Work or the interpretation of the Contract
Documents shall be referred to the Construction Manager for interpretation by the County Attomey. The
Construction Manager shall provide a written recommendation.

32.8  Artistic Effect  In matters relating to artistic effect, the interpretation of the
D/B Company’s architect shall be final, if the County determines that it is consistent with the intent of the
Contract Documents.

329  Decision On Disagreements Lxcept as otherwise provided in this

Contract, the Construction Manager shall issue a decision on any disagreement concerning a question of
fact arising under this Contract. The Construction Manager shall reduce the decision to writing and mail or
otherwise furnish a copy thereof to the Contracior. The decision of the Construction Maneger shall be final
and conclusive unless, within thirty (30) days from the date of receipt of such copy, the Contractor files a
written appeal with the Couniy Manager and fumishes the Construction Manager a copy of such appeal.
The decision of the County Manager shall be final and conclusive. Such final decision of the Counly
Manager shall not be pleaded in any svit involving a question of fact arising under this Contract, provided
such is not fraudulent, capricious, arbifrary, so grossly crroncous as necessarily implying bad faith, or is not
supported by substantial evidence. In connection with any appeal proceeding under this Article, the
Contractor shall be afforded an opportunity to he heard and to offer cvidence in support of Contractor’s
appeal, Pending uny final decision of a dispute hereunder, the Contractor shall proceed diligently with the
per{ormance of the Contract and in accordance with the Construction Manager's decision.

3.2.10  Authority to Reject Work The Construction Manager shall have

authority to reject /B Work which does not conform to the Contract Documents.  Whenever, in the
Canstruction Manager's opinion, it is considered necessary or advisable for the implementation of the intent
of the Contract Documents, the County shall have authorily Lo require special inspeetion or testing of the
D3 Work in accordance with Section 6.9, whether or nat such /B Work be then fabricated, installed or
completed. Neither the Construction Manager's authority to act under this Subparagraph, nor any decision
made by the Construction Manager in good faith either 10 exetcise or not to exercise such autherity, shall
give rise to any duty or responsibility of the Construction Manager to the D/B Company, any subcontractor,
any of their agents or employees, or any other person performing any of the /I3 Work.

3.2.11 Submittals The Construction Manager will determine from the D/B
Company’s approved submittal register those shop drawings, product data, and samples requiring review
by the County, Program Manager, or Construction Manager, and shall communicate that information to the
D/B Company. The D/B Company shall submit and the Construction Manager shall receive submitials in
accordance with the provisions in Appendices 10, 12, 13 and other sections of the D/B Contract.  All
submittals received by the Construction Manager shall include the D/B Company’s architect’s or engineers’
review comments or approval. ‘The Construction Manager, the Program Manager and/or the County shall

review submitlals only for compliance with County program and standards and the information given in the
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/B Contract Documenis, with prompiness and in accord with schedule. The Construction Manuger shall
indicate requirements for resubmittal (if any), or approval of submittal, and return submittals to Contractor
for distribution, or for resubmission.

3212 Change Orders 'The Construction Manager shall take appropriate action on
Change Orders in accordance wilh Article 8 of this Agreement, 2nd shall have autherity to order minor
changes in the D/B Work as provided in of this Agreement.

3.2.13 Substantial Completion and Final Completion The Construction Manager

shall conduct inspections to determine the dates of Substantial Completion and Final Completion, and shall
receive and forward to the County for review written warrantics and reiated documents required by the
Contract Documents and assembled by the IVB Company. The Construction Manager shall approve and
issue Certificates for Puyment upon complisnce with Substantial and Final Completion requirernents

indicated in of this Agreement.
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ARTICLE 4
COUNTY

SECTION 4.1 DEFINITIONS

4.1.1  The County (Owner) The person or entity identified as such herein. The
term “County” means the County or the County’s authorized representative.  The term “County™ also
means any agent of the county, including the Program Manager and the Construction Munager. The terms
“County” and “Owner” may be used interchangeably in the Design/Build Contract and other related

Documents.

SECTION 42 REPRESENTATIONS AND WARRANTIES OF THE COUNTY The County

represents and warrants that:

4.2.1  Existence and Powers The County is a political subdivision of the State, validly

existing under the Constitution and the laws of the State, with full legal right, power and authority to enter
into and to perfurm its obligations under this Design/Build Contraet;

422  Due Authorization and Binding Obligation This Design/Build Conlract has been

duly authorized, executed and delivered by all necessary action of the County and constitutes a legal, valid
and binding obligation of the County, enforceable against the County in accordance with its terms, except
to the extent that its enforceability may be limited by conslilutional, hankruptey, insolvency or other similar
laws affecting creditors’ rights from time to time in effect and by equitable principles of gencral
applicalion;

423  No Conflict To its knowledge, neither the execution nor delivery by the County
of this Design/Build Contract nor the performance by the County of its ohligations in connection with the
transactions contemplated hereby or the fulfillment by the County of the terms or conditions hereof: (a)
conflicts with, violates or results in a material breach of any law or governmental regulation applicable to
the County; or (h) conflicts with, violates or results in a material breach of any term or condition of any
order, judgment or decree, or any contract, agreement or instrument, to which the County is a party or by
which the County or any of its properties or assets are bound, or constitutes a material default under any of
the furegoing;

424 No Litigation Except as disclosed in writing to the D/B Company, to its
knowledge, there is no Legal Proceeding before or by any Governmentzl Body, or proceeding for
referendum or other voter initiative, pending or, to the County's knowledge, overtly threatened or publicly
announced against the County, in which an unfavorable decision, ruling or finding could reasonably be
expected to have a material and adverse effect on the execution and delivery ef this Design/Build Contract
by the County or the validity, legality or enforceability of this Design/Build Contract against the County, or

any other agreement or mstrument entered into by the County in connection with the transactions
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contemplafed hereby, or on Lhe ability of the County to perform its obligations hereunder or under any such
ather agreement or instrument.

4.2.5  Governmental Approvals The County has and shall continue to have
throughout the Term of this Design/Build Contract, all Governmental Approvals necessary to effectuate its
responsibilities under this Design/Build Contract or required of the County as owner of the Existing Plant
anid New Plant, and the Ceunty has enacted all municipal laws, ordinances or regulations which are
necessary for the performance by the County of this Design/Build Contract; and

42,6  Applicable Law Compliance Except as disclosed in writing to the D/B

Company, to its knowledge (1) the County is not in material violation of any Applicable Law pertaining to
the New Plant, or {2) the County has not received notice of a violation or an alleged violation of any such

Applicable Law.

SECTION 4.3 INFQRMATION AND SERVICES REQUIRED OF THE COUNTY

43.1  The County shall furnish all reasonably available site information describing the
physical characteristics, legal limitations and utility locations for the site of the Design/Build Project, and a
legal description of the site.

432  Except as indicated otherwise, the County shall secure and pay for necessary
easements required for the construction of permanent structures.

433 Information or services under the County’s control shall be furnished by the
County with reasonable promptness

434 The County shall forward all instructions to the D/B Company through the
Construction Manager,

435  The County assure the D/B Company access to the New Plant and New Plant
Site for the performance of its obligations hereunder;

43.6  The County chtain and maintain any Govemmental Approvals that are the
responsibility of the County, specifically the NPDES Permit. County’s assistance of the D/B Company in
the submission of all information for Government Approvals does not relieve the T)/B Company of the
responsibility to obtain all required Government Approvals as Tequired for the D/B Work.

437  The County comply with Applicable Law pertamning to the County as owner of
the New Plant (except to the extent the /3 Company has agreed to perform and assume any such
abligations in this Design/Build Contract;

438  The County pay the Design/Build Price and any other amounts due the D/B

Company in accordance with the terms and conditions of this Design/Build Contract

SECTION 44 COUNTY’S RIGHT TO STOP THE DESIGN/BUILD WORK If the D/B

Company fails to correct defective Design/Build Work as requited by Section 6.10 or persistently fails o

carry out the Design/Build Work in accordance with the Design/Build Confract, the County , by written
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order signed persenally or by an agent specifically so empowered by the County in writing, may order the
D/B Company to stop the Design/Build Work, or any portion thereof, until the causc for such order has

been eliminated.

SECTION 4.5 COUNTY’S RIGHT TO CARRY OUT THE DESIGN/BUILD WORK If the
D/B Company defaults or neglects to carry out the Design/Build Work in accordance with the Design/Build

Contract, and fails within seven (7) days after receipt of writien notice from the County to commence and
continue correction of such default or neglect with diligenee and promplness, the County may, after four
(4) days following receipt by the I/B Company of an additicnal written notice and without prejudice to any
other remedy the County may have, make good such deficiencies. In such case an appropriaie Change
Order shall be issued deducling {rom the payments then or thereafter due the D/B Company for the cost of
correcling such deficiencies, including compensation for the County’s Agents or Professional consultants
for additional services made neeessury by such default, neglect or failure. If the payments then or
thereafter due the county are not sufficient to cover such amount, the T3 Company shall pay the

difference to the County.

SECTION 4.6 QTHER CONTRACT Other Work at Existing or New Sites The County may award

other contracts for additiona! work, other than the D/B Work at the existing site or the new site, and the
/B Company shall fully cooperate with such other entity in order to aveid any interference with euch
others work. The award of ather contracts or the performance of additional work at the existing site and/or
new site docs not in and of itself constitute interference with the D/B Work. The D/I3 Company will have
to provide detailed documentation to support any claim of interference with D/B Work prior to the start of

other work at the cxisting stte and/or new site.
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ARTICLE 5
D/iB COMPANY

SECTION 5.1 DEFINITIONS
5.1.1  The D/B} Company The person or entity identified as such herein, The

Term “D/B Company” mezns the D/B Company or the D/B Company’s designated representative. The
D/B Company is the prime entity that provides program venification, professional design and engincering
scrvices, space planning, construction services including labor, materials, equipment, tools, construction
equipment and machinery, water, heat, utilities, transportatian, furnishings, equipment and other facilitics
and scrvices [or execution and completion of the Design/Build D/B Work, whether temporary or permanent
and whether or not incorporated or to be incorporated into the Design/Build /B Work. The term “I[/B
Company” shall be taken to include the [¥B Company’s sub-conlractors, and other entities providing
design, engineering, materials, labor and construction services for execution of the Design/Build D/B

Work.

SECTION 52 REPRESENTATIONS ANIY WARRANTIES OF THE D/B COMPANY The /B

Company represents and warrants that:
5.2.1  Existence and Powers ‘The 113 Company is a corporation duly organized,

validly existing and in good standing under the laws of the State of |FNNEEMINES and fully authorized to do

business in the State of Georgia, with the full legal right, power and authority to enter into and perform its
obligations under this Design/Build Contract;

5.2.2  Due Authorization and Binding Obligation This Design/Build Contract has
been duly authorized, executed and delivered by all necessary corporate action of the D/B Company and
constitutes a legal, valid and binding obligation of the I/B Company, enforceable against the D/B
Company in accordance with its terms, except to the extent that its enforceability may be limited by
constitutional, bankruptcy, insolvency or other similar laws affecting creditors' rights from time to time in
effect and by equitable principles of general application;

5.2.3  No Conflict To its knowledge, neithet the execution nor delivery by the
D/B Company of this Design/Build Contract nor the performance by the /B Company of its obligations in
connection with the transactions contemplated hereby or the fulfillment by the D/B Company of the terms
or conditions hereof: () conflicls with, violates or results in a breach of any law or governmental
regulation applicable to the I/B Company; or (b} conflicts with, violates or results in a breach of any order,
judgment or decree, or any contract, agreement or instrument to which the D/B Company is a party or by
which the /B Company or any of its properties or asseis are hound, or constitutes 1 default under any of
the foregoing;

524  DNo Approvals Required  No approval, authorization, order or consent of, or

declaration, registration or filing with, any Governmental Body is required for the valid cxceution and
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delivery of this Design/Build Contract by the D/B Company or the performance of its payment or other
obligations hereunder except such as have been duly obtained or made;

5.2.5 NolLitigation  Except as disclosed in writing to the County in a certification
of an officer of the D/B Company addressed to the County simultaneously with the exceution and delivery
of this Design/Build Contract, there is no Legal Proceeding before or by any Governmental Bedy pending
or, to the D/B Company's knowledge, overtly threatened or publicly announced against the D/B Company
or the Guarantor, in which an unfavorable decision, ruling or finding could reasonably be expected to have
a mnaterizl and adverse effect on the execution and delivery of this Design/Build Contract by the D/B
Company, or the validity, legality or enforceability of this Design/Build Contract against the [/B Company
or any other agreement or ingtrument entered into by the D/B Company in connection with the transactions
contemplated hereby, or on the ability of the D/B Company to perform its obligations hereunder or under
any such other agreement or instrument.

526  Claims and Demands Excepl as disclosed in writing to the County in a
certification of an officer of the T/ Company addressed to the County simultaneously with the execution
and delivery of this Design/Build Contract, there are no material and adversc claims and demands based in
environmental, contract or tort law pending or to its knowledge, threatened against the D/B Company or
any Alfiliate of the D/B Company, or the Guarantor or any Affiliate of the Guarantor with respect to any
water or wastewater plant designed, constructed, operated, maintained or managed by any of the foregoing.

5.2.7  Guvermnmental Approvals The D/B Company has or will obtain in the course of

its pertormance hereundet, either ditectly or through qualified Subcontractors, the Governmental Approvals
which the D/B Company must obtain n its own name or that of its Subcontractors to provide the contract
services.

5.2.8  Applicable I.aw Compliance Except as disclosed in writing to the County
in a certification of an officer of the D/B Company addressed to the County simultancously with the
cxecution and delivery of this Design/Build Contract, to its knowledge, the D/B Company is not in material
violation of any law, order, rule or regulation applicable to any waler or wastewater plant designed,
constructed, operated, maintained or managed by the /B Company or any Affiliate of the D/B Company.

5.29  Practicability of Performance The Minimum Technical Requirements, the
technology and the construction practices to be emplayed in the construction of the JCEC are furnished
exclusively by the D/B Company pursuant io the terms of this Design/Build Contract, and the D/
Company assumes and shall have exclusive responsibility for their efficacy, notwithstanding the inclusion
of design drawings, specifications, design principles or other terms and conditions in the RI'P or the
negotiation of the terms of the Minimum Technical Reguirements, Acceptance Test Procedures and
Standards, and Performance Guarantees between the /I3 Company and the County. The /B Company
assumes the risk of the practicability and possibility of performance of the Design/Build Project on the
scale, within the time for complction and in the manner required hereunder, and of treating Influent through

the acceptance period operation of the JCEC in a manner which meets all of the requirements hereof, even
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though such performance and operation may involve technological or market breakthroughs or overcoming
fucts, events or circumstances which may be different from those assumed hy the D/B Company in entering
into this Design/Build Contract, and agrees that sufficient consideration for the assumption of such risks
and dutics is included in the Fixed Design/Build. No impracticability or impessibility of any of the

foregoing shall be deemed to constitute an Uncontrollable Circumstance.

5.2.10 Tatents and Licenses The D/B Company owns, or is expressly authorized
to use under palent rights, licenses, franchises, trademarks or copyrights, the technology necessary for the
Design/Build Work without any material conflict with the rights of others, and the D/B Company is
authorized to assign the right to use such technology to the County upon termination of this Design/Build
Contract or expiration of the Term without any further approvals, and shall bear all cost incurred by the
County in obtaining same should this not the case.

52.11 Information Supplied by the /B Company The information supplied

and representations and warranties made by the D/B Company and the Guarantor in all submittals made in
response to the RFP and in all post-proposal submittals with respect to the D/B Company and the Guarantor
{and, to its knowledge, all information supplied in such submittals with respect to any such Subcontractor)

are true, correct and complete in all material respects,

SECTIONS53 D/B COMPANY’S ARCHITECTS AND ENGINEERS

5.3.1  Architect and Engincer of Record  Architects and engineers utilized in the
performance of the D/B Work in the capacity of Architect and Engineer(s) ot Record, and those who
review and approve the design of architectural, structural, civil, mcchanicul, clectrical, and othcr
enginecring features of the VB Work, shall be legally licensed in the State of Georgia. Design and
engineering services shall be performed by qualified architects, engineers and other professionals selected
and paid for by the /B Company.

53.2  Hesponsibilities Generally The D/B  Company’s architeets  and

engincers shall fully develop the complete interior space planning, architectural design, building systems
engineering and design, and site development engineering and design, including the preparation of
construction drawings and specifications as necessary, 1o produce the constructed facility in a complete,
finished, and pperable condition.

533  Reviews and Approvals  The D/B Company’s architects and engineers shall be

responsible, as the Architects and Engineers of Record, for review and approval of shop drawings, product
data, and samples produced by thc D/B Company and its subcontractors.

5.3.4  Site Visits The D/B Company's architects and engineers shall visit the
site at intervals appropriate 1o the stage of construction 1o become familiar with the progress and quality of
the D/B Work and to determine i general it the D/B Wark is proceeding in accordance with the D/B

Contract Documents. Field obscrvation reports shall be produced and distmbuted for each site visit.
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SECTION 5.4 REVIEW OF CONTRACT DOCUMENTS AND FIELD
CONDITIONS BY THE D/B COMPANY Starting upon the [)/B Company’s receipt of the Natice to

Proceed, the D/B Company shall again carefully study and compare the Contract Documents and field
conditions of the jobsite and shali immediately report to the Construction Manager any error, inconsistency,
ambiguity or omission that may be discovered; or, if no such errors, inconsistencies, ambiguities or

omissions are found, the D/B Company shall so state in writing to the Construction Manager.

SECTIONSS LABOR AND MATERIALS

5.5.1 Timely Payment The D/B Company shall provide and titnely pay for all labor,
materials, equipment, tools, construction cquipment and machinery, water, heat, utilities, transportation,
and other facilities and services necessary for the proper execution and completion of the D/B Work,

whether temporary or permanent and whether or not incorporated or to be incorporated in the D/B Work.

SECITON 5.6 WARRANTY OF MATERTATIS AND EQUIPMENT FURNEISHED The VB

Company warrants to the County that all materials and equipment furnished under this Contract shall be
hew unless otherwise specified, and that all /B Work shall be of gaod, first guality, free from faults and
deflects and in conlormance with the Contrct Documents. All D/B Work not conforming 1o these
requirements, including substitutions not properly approved and authorized by the County, may be
considered defective, I required by the County, the DVB Company shall furnish satisfactory evidence as 1o
the kind and quality of materials and equipment. 'Fhis warranty is not limited by the provisions under

Paragraph 12.2 of this Agreement.
SECTION 5.7 TAXES The D/B Company shall pay all sales, consumer, use and other similar taxes for
the D/B Work or portions thereof provided by the D/B Company which are legally enacted at the time

proposals or bids arc reccived, whether or not yet effective at time of bid.

SECTIONSS PERMITS, FEES AND NOTICES

5.8.1  Penonits and Fees The D/B Company shall apply for, pay for and secure al}
permits required for the proper execution of the /B Work. There will be no charge for demolition and
building permits issued by Fulton County. The D/B Cempany shall secure and pay for zll other permits and
governmental fees required to execute the /I Work, including but not limited to licenses and inspections
neeessary for the proper execution and completion of the D/B Work, and for the occupancy of the D/B
Work upon Substantial Completion and which are legally required at the time bids are received. QOther
permits required by any departiment of Fulton County Government or any other jurisdiction must be
obtained by the 1¥13 Company. D/B Company shall be responsible for obtaining interim and/or final

Certificates of Occupancy from the authority having jurisdiction. The /B Company shall be tesponsible
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for all costs which may be necessary in order to obtain these certificates, with the exception of those
defined below, D/B Company shall be responsible for acquiring and installing water and sewer taps for the
project including all fees. Cost of meters and other materials and labor shall be the responsibility of the
D/B Company.

5.82  Notices The D/B Company shall give all notices and comply with all laws,
codes, ordinances, rules, regulations and lawful orders of any public authority having jurisdiction which
bear on the performance of the D/B Work. The Construction Manager shall be notified within two (2) days
in writing of any jurisdiction observations or inspections that require changes to the design and engineering
requirements in the Contract Documents.

583  Construction Documents 1t 15 the responsibility of the D/B Company to make

certain that the Construction Documents are in accordance with applicable laws, statutes, building codes
and regulations, If the D/B Company observes that any of the Constructicn Documents are at variance
therewith In any respect, the D/B Company shall promptly rectify such varignce at no cost to the County.
Should such variance be due to any inaccuracy or inconsistency in the Contract Documents made part of
this Agrcement, the D/B Company shall nolify the Conslruction Manager in writing, and any necessary
changes shall be accomplished by appropriate moedification. All necessary moditications which result from
such conflicls shali be issued to the D/B Company in writing by the Construction Manager.

584  Responsihility for Inaccurate or Inconsistent Work  If the D/B  Company

performs any D/B Work knowing it 1o be contrary to applicable laws, statutes, building codes, and
regulations, and the source of the conflict is an inaccuracy or inconsistency in the Contract Documents
made part of this Agreement, and such D/B Work is performed without notice of such having been made to
the Construction Manager, the /B Company shall assume full responsibility therefor and shall bear all
direct and indirect costs and liabilities zitributable thereto. Wone the less, a s to designer and buider, the

D/B Company shall be solely responsible for any work contrary to law or applicable codes.

SECITON 59 ALLOWANCES
5.9.1 Included in the Fixed D/B Price The D/B Company shall include in the

contract sum all allowances stated in the Contract Documents. Descriptions of allowances, if any, are
tfound in the Appendix 20 with definttions.

592  Monetary amounts allowances have been stipulated in Appendix 20

Allowances. The performance or non-performance of I/} Work under an allowance is solely at the
discretion of the County. Allowances are provided for D/B Work that may or may not be required and may
or may not have been be defined at the time of the solicitation. /B Company shail be entitled to receive

payment for only those portions of the allowance authorized.

SECTION 5.10 PROJECT MANAGEMENT
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5.10.1  Qualified T'ersonal The D/B Company shall provide qualified personnel
to supervise and direct the I/B Work. The D/B Company shall be solely responsible for all design,
engineering, space planning, construction, fabrication, delivery, erection, installation, means, methods,
techniquces, scquences and procedures, and shall coordinate all portions of the D/B Work,

5.10.2  Acts and Omissions ‘The /B Company shall be responsible ta the County

for the acts and omissions of the D/B Company's officers, directors, consultanis, employecs, architeets,
suppliers, engineers, contractors, subcontractors and their agents and employees, and any other persons
performing any of the D/} Work.

5.10.3 ProgranvConstruction Managers The IVB Company shall not be relieved

from abligations to perform the /13 Work in accordance with the County requirements, either by the
activitics or duties of the Program Manager or the Construction Manager in the administration of the
Contract, or by inspections, tests or reviews required or performed by persons other than the D/B Company.

5.10.4 Documents Distribution The D/B Company shall be responsible for printing

and distmbution of documents including reports, schedules, Plans, drawings and Project Manuals,
submittals and other documents associated with the D/B Work in aceordance with Appendices 10, 12 and
13.

5.10.5 Personnel Performanice  The D/B Company shall enforce discipline and good
order at all times among the D/l Company's employees and all Subcontractors. All persons cngaged by the
[3/B Company for Design/Build Work shall have all required applicable licenses and requisite skills, for the
tasks assigned. The 1B Company shall employ or engage and compensate engineers and other consultants
to perform all engineering and other services required for the Design/Build Work. Each such engineer and
consultant shall have a current professional registration or certification to practice in the State if required by
Applicable Law.

5.10.6  Senior Supervisers The TXI? Company shall appoint and inform the

County of the identity of the corporate officials of the VB Company and the Guarantor with senior
supervisory responsibility trom time to time for the T)/B Wark and the performance of this Design/Build
Contract (the "Senior Supervisors"). The I/B Company shiall promptly notify in wniting to the County of
the appointment of any successor Senior Supervisors. The Senior Supervisors shall cooperate with the
County in any reviews of the performance of the Project Manager which the County may undertake from
lime to time, and shall give full consideration to any issues raised by the County in conducting such
perfarmance reviews.

5.10.7 Project Manager The D/B Company shall appoint a full-time manager for the
D/B Work (the "Project Manager"} who shall be trained, expenienced and proficient in the management of
design/build projects and the design and construction of wastewater treatment system projects comparable
to the JCLC project, and whose solc employmenl responsibility shall be managing the D/B Company's

performance of the Design/Build D/B Work.
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5.10.8 Construction Superintendent The D/B Company shalt designate a IVB
Company Construction Superintendent, subordinate to the Project Manager, who shall be present on (he
Site with any necessary assistants on a full time basis when the D/B Company or any Subcontractor is
performing Design/Build Work.

$.10.9 Other Management Personal The D/B Company shall appoint in
accordance with Section 6.12 other management personal as required to effectively manage the T3 Work.

5.10.10 Good Order The D/B Company shall at all times enforce strict discipline
and good order among the [VB Company's employees and shall not employ on the /B Work any unfit

person or anyone not skilled in the task assigned them.

SECTION 5.11 D/B COMPANY’S DESIGN/BUILD SCHEDULE
5.11.1 Submission of Schedule The D/B Company shall prepare and submit tor the

Construction Manager's review a detailed D/B Company's Design/Build Schedule lor the VB Work in
accordance with Appendix 12. The schedule shall not exceed time limits as indicated in the D/B
Company’s proposal or under this. Schedules shall be kept current and updated and submilted monthly in
accordance with Appendix 12.

5.11.2  All Submiitals Reflected on_Schedule The D/B Company shall prepare
and keep current, for the Construction Manager's review, a schedule of submittals which is coordinated
with the TWB Company's design and construction schedule. Schedule shall show submittal date, datc sent
to D/B Company's architects and engineers, date sent to Construction Manager, date received from D/B
Company’s architects and cngincers and Construction Manager, dates of receipt from and return to

subcontractors and suppliers, and action taken.

SECTION 5.12 DOCUMENTS AND SAMPLES AT THE SITE The /B Company shall maintain

at the Project site, on a current basis, one record copy of all Drawings, Specifications, Submitials, Samplcs,
Product Data, Addenda, Change Orders, Modifications and other documents related to the VB Work in
good order and marked currently to record all changes made during construction. These shall be available
to the Counstruction Manager and shall be delivered to the Construction Manager for submittal to the
County upon completion of the I¥IB Work. The [)/B Company shall advise the Construction Manager on a

current basis of all changes in the I/B Work made during construction.

SECTION 5.13 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES
5.13.1 Submittal Register The D/B Company shall prepare and submit te the

Construction Manager, per the procedures contained in Appendices 10, 12, and 13, a comprehensive
Submittal Register for review and approval by the Construction Manager.

5.13.2 Submittal Prompmess The VB Company shall prepare, review, approve

and submit to its architects and engineers, and to the Construction Manager if required, with reasonable
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promptness and in such sequence as to cause no delay in the D/B Work or to any separate contractor, all
Shop Drawings, Product Data and Samples required by the Contract Documents. The /B Company shall
coordinate its Shop Drawings, Product Data and Samples with those of other separate contractors, if any.

5133 D/ Company Representations In approving and submitting Shop

Drawings, Product Dala, and Samples, the D/B Company represents that he has determined and venified all
materials, fleld measurements and field construction criteria related thereto, or shall do 50 with reasonable
prompiness, and has checked and coordinated the information contained within such submittals between all

trades and with the requirements of the D/B Work, the Project and the Contract Documents.

SECTION 5.14 SAFETY AND SECURITY
5141 Safety The IB Company shall maintam the safety of the services at a level

consistent with the Contract Standards and Appendices 9B and 10. Without limiting the foregoing, the D/B
Company shall: (1) take all reasenable precautions for the safety of, and provide all reasonable protection
to prevent damage, injury or loss by reason of or related to the construction of the D/B Work 1o, (1) all
employees working at the Site and all other persons who may be involved with the operation, construction,
maintenance, repair and replacement of the D/B Work, (b) all visitors to the Site, (¢) all materials and
equipment under the care, custody or confrol of the 1M1 Company on the Site, {d) other property
constituting part of the Existing Site or New Site, and (&) County Property; (2) establish and enforce all
reasonable safeguards for safety and protection, including posting danger signs and other warnings against
hazards and promulgating safety regulations; (3) give all notices and comply with all Applicable Law
relating to the safety of persans or property or their protection from damage, injury or loss; (4) designate a
gualified and responsible employee at the Site, The Site Safety Representative, whose duly shall be the
supervision of plant safety, the prevention ot fires and accidents and the coordination of such activities as
shall be necessary with federal, State and County officials; (5) during Equipment and Start-up Testing and
Acceptance Testing operate all equipment in a manner consistent with the manufacturer's safety
rccommendations; {6) provide for sale and orderly vehicular movements; and (7) develop and carry out a
Site-specitic Project Safety and Llealth Program , including employee training and periodic inspections,
designed to implement the requircments of this Section.

5142 OSHA The D/B Company shall construct all D/B Work and take all other
actions which may be required in order to bring the JCEC in compliance with the Qccupational Safety and
Health Act as in effect on the Contract Date at the cost and expense of the Company. Compensation for any
such actions or other actions shall be solely through the Fixed Design/Build Price. Any amendments to the
Occupational Safety and Health Act or the regulations thereunder which take effect after the Contract Date
shall constitute a Change in Law.

5143 Security The /B Company shall be responsible for the security of the Site, the
/I3 Work, the D/B Project and the JCEC from the Notice to Proceed until County Assumes Operational

Responsibility, and shall maintain suitable fences, gates and locks at the Site. The Company shall guard
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against and be responsible for all damage or injury to such properties caused by trespass, negligence,
vundalism or malicious mischief of third parties, and shall provide for safe and orderly vehicular

mavement.

SECTION 5.15 USE OF SITE The B Company shall confinc operations at the site to areas
permitted by law, ordinances, permits and the Contract Documents, and shall not unreasonably encumber
the site with any materials or equipment. The BY/B Company shall control accessibility to the site and nat
unreascnably impede the normal tlow of traffic in the vicinity, including truck and equipment entrances,

allowable use of contiguous sidewalks and streets, and parking facilities.

SECTION 5.16 UTILITIES The D/B Company shall coordinate and be responsible for all

connections to the existing and/or new utilities.

SECTION 517 CLEANING UP

5.17.1 D¥B Company In accordance with Appendix 10 the D/B Company shall at ali
times keep the premises free from accumulation of waste materials or rubbish caused by the D/B
Company’s operations, and shall adhere to all of the terms of the General Requirements. At the completion
of the TWT3 Work, the D/ Company shall remove all the waste materials and rubbish from and about the
Project as well as all the tools, construction equipment, machinery and surplus materials.

5172 County Rights  If the D/B Company fails to clean up adequately, the County
may do so as provided in Section 4.4 of this Agreement, and the cost thereof shall be charged directly as a

deduct to the Contract Sum.

SECTION 5.18 COMMUNICATIONS AND MEETINGS On or before the

Dresign/Build Date, the /B Company shall inform the County of the telephonc, fax and beeper numbers, c-
mail address and other means by which the Project Manager and Senior Supervisors may be contacted. The
County shall furnish to the D/B Company comparable communications information with respect to the
Construction Manager. ‘The D/B Company shall meet with the Construction Manager each month in
accordance with Appendix 10 Lo review the content of the Project Managers reports required to be prepared
pursuant to Appendix 10. The Project Manager and, if requested by the County, the Senior Supervisors
each shall personally attend the monthly meetings with the County, and all special mectings which may be
reasonably requested from time to time, to review management, operational, performance and planning
matlers arising with respect 10 the D/B Work and this Design/Build Contract. Any issuc in disputc which
the parties are unable to resolve at such monthly and special meetings may be referred for Non-Binding
Mediaticn pursuant to Section 12.10 and resclution of any issue resolved at such meelings or through Non-

Binding Mediation shall be retlected in a Contract Administration Memorandum.
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SECTION 5.19 CUSTOMER SERVICE

5.15.1 Public Education and Community Qutresch Flan The D/R Company shall prepare

and deliver to the County in accordance with Appendix 19, a Public Education and Community Outreach
Plan, which plan shall be based upon the outling contained in Appendix 19

5.19.2 Single Point of Contact  The B/B Company shall creatc and support a single

point of contact for all complaints, and communications received by the D/B Company and/or the County
regarding the Design/Build Project, the /B Work, or related issues. The D/B Company shall respond in a
timely and effective manner to all such eomplaints and communications received by the D/B Company
and/or the County regarding the design, construciion, any environmental issues regarding wastewater,
stormwater, odor and ait emissions, noise, or any other matter related to the Contract services. The D/B
Company shall investigate each such complaint and communication and, the /13 Company shall promptly
rectify any physical discrepancy and respond back to the source of the inguiry within 24 hours. All
customner communications shall be immediately logged and promptly responded to in wniting, taxed to the
County on a daily hasis, and reported to the County as part of the routine project reports delivered pursuant
to Article 6. The D/B Company shall establish, maintain and make freely known a telephone number, e-
mail address and mailing address to which customer complaints and communications may be directed.

5.19.3 Relations with Parlicipating Communities  The D/B Company shall cooperate

with and assist the County in performing its obligations under its agreements with the Participating
Communities relating to the JCEC, including providing all information, data and reports required under
such agreements. The D/B Company shall indemnify and hold harmless the County, in the manner
provided in Scction | | .4, from any [oss-and-Expense resulting under such agreements from any failure to
petrform obligations owed to a Participating Community thereunder to the extent the Loss-and-Expense is

attributable to an unexcused failure by the /B Company to perform the Contract Services.

SECTION 5.20 COPYRIGUT, ROYALTIES AND PATENTS

5.20.1 The documents, including but not limited to all plans, designs, drawings,
specifications, shop drawings and other documentation resulting from the design, engineering and
construction services, shall become the sole property, custody and control of Fulton County. The D/B
Company or any other entity associated with the documents shall not receive any additional compensation
in the future if Fulton Counly uses the documents for use in planning, design, engineering and construction
of any tuture project.

5.20.2 The /B Company shall pay all royalties and license fees, shall defend all suits
or claims for infringement of any patent rights, and shall hold the Counly, the Program Managcr, the
Construction Manager, and other consulitants of the County for the Project, and their agents and employees,
harmless from loss on account thereof. If the D/B Company has reason to believe thal the design, process
or product sclected is an infringement of a patent, it shall be responsible for such loss unless such

information is promptly given to the County.
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ARTICLE 6
DESICN/BUILD OF TIIE DESIGN/RUILD PROJECT

SECTION 6.1. DESIGN/BUILD GENERAILY.
6.1.1 Elements of the Design/Build Work In performing the Design/Build

Work generally, the Company shall, in accordance with the Contract Standards and without limitation, as
and 1o the extent applicable hereunder: (1) prepare and excavate the New Plant Realty; (2) provide for all
Utility infrastructurc; (3) remove from the New Plant Realty and dispose of any demolition or construction
debris resulting from the Design/Build Work and any excess soil excavated therefrom; (6) design and
construct the Design/Build Project; (6) conduct start up operations; and (6) conduct the Acceptance Tests,
all so that the Design/Build Work is suitable and adequate for the purposes thereof. Tlaydown and staging
areas for construction malerials shall be located on the New Plant Realty, or at other locations approved by
the County and arranged and paid for by the B Company.

6.1.2  Commencement of Desipn/Build Work On the Design/Build Date, the

County shall issue a written Notice to Proceed to the D/B Company to begin the Design/Build Work and
thereupon the Design/Build Period shall commence. Immediately (ollowing the receipt of the County's
writlen Notice to Proceed, the D/B Company shali commence and proceed to undertake, perform and
complete the Design/Build Work in accordance with the D/B Contract Standards. Following receipt of the
Nolice to Proceed the D/B Company may sommence design work, procurement of equipment, investigation
af the site and other non-construction activities of the Design/Build Work., Construction activities are not
authorized to commence until a Notice to Proceed-Construction 15 issued in accordance with section 6.5.
The time to Acceptance of the Design/Build Prgject shall be compuled from the Design/Build Date as
proposed in the D/B Company’s Design/Buid Schedule. This period can not exceed the term of the D/}
Centract as provided in Article 2. The D/B Company's failure to achicve Acceptance on ur before the
Scheduled Acceplance Date shall result in the assessment of delay liquidated damages under Section 7.9.

6.1.3  Conditions to Commencement of Design/Build Work Promptly

following (he Contract Date, the D/B Company shall proceed at its own cost and expense to exercise good
faith and due diligence in order to sansfy all of the following D/B Compuny responsibilitics, continuously,
expeditiously und as soon as practicable:

i1l Governmental Approvals The T)/B Company has obtained, on its own

behalf or behalf of the County as applicant, all Governmental Approvals necessary to commence
or proceed with the design of the Design/Tuild Work in form and substance satisfactory to the
County with respect to the JCEC.

[2] Environmental Notification l'orms and Ilmpact Reports The D/B

Company has preparcd and properly submitted any environmental notification forms and impact
reports with respect to the Design/Build Work which is required under Applicable Law to
undertake und complete the Design/Build Project.
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[3] Utilities The D/B Company has made all arrangements
necessary to secure the availahility of all Utilitics required to consiruct the Design/Build Project in
the capacities required hereunder, and has evidenced such availability by letters or other
appropriate assurances from the providers of such Utilities;

[4] Design Drawings The D/B Company has submitted to the
Construction Manager the Conceptual Design Submittal as detailed in Appendix 10.

[5] Requircd Design/Build Period Insurance ™ The D/B - Company  has

obtained and submitted to the County certificates of insurance for all Required Construction
Period Insurance for the Design/Tuild Period specified in Appendix 9A;

[6] Site Plan The D/B Company shall prepare or have prepared a
site plan showing (a) the exact dimensions and locations of the proposed New Plant; (b) the exact
location of all means of access thereto and all easements relating thereto; (c} that the proposed
location of the Design/Build Work is in compliance with all applicable building and set-back lines
and does not encroach on or interfere with existing easements (whether on, above or below
ground} nor any wetland or wetland buffers; and (d) no encroachments from the Design/Build
Work extending to adjacent property or from adjacent property onto the Site, nor any gaps, gores,
projections, protrusions or other survey defeets;

[71 Guarantor and D/B Company Law Compliance The  Guarantor

and the D/B Company certify that they arc in substantial compliance with all laws, regulations,
rules and orders applicable to their businesses, non-compliance with which would have a material
effect upon their businesses or their ability to perform their respective obligations under this
Agreement, or the Guaranty.

i8] Confirmation of Guaranty The Guarantor shall execute and
deliver confirmations to the County that the Guaranty as executed on the Contract Date remains in
full force and effect;

[9] Representations The D/B Company and the Guarantor shall
certify that, respectively, the representations of the D/B Company sct forth in Section 5.2 hereol
and of the Guarantor set forth in the Guaranty shall be true and correct in all material respects as
of the Design/Build Date, and the D/B Company and the Guarantor shall deliver to the County
certificate of an authorized officer to that elfect;

[10] Documents Evidencing Required Activities The D/B

Company shall have provided to the County copies of all filing and reports conducted, prepared or
obtained with respect to or evidencing the /B Company's activities pursuant to this Scction;

[11] Finangial Condition The D/B Company shall provide audited
consolidated financial statements of the Guarantor and unaudited financial statements of the D/B
Company for the most recently completed fiscal year and a certificate certified by an authorized

officer of the Guarantor stating that as of the quarter immediately preceding the Design/Build Date
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the Guarantor meets or exceeds the Minimum Financial Criteria. Since the Contract Date, there
shall not have vccurred any change, financial or otherwise, in the cundition of the D/B Company
ur the Guarantor that would materially and adversely affect the ability of the DA Company (o
perform its obligations under this Agreement or the Guarantor to perform its obligations under the
Guaranty;

(121 Coungel Opinions The /B Company shall deliver to the
County such favorable opinions of counsel for the D/B Company as to the agreements to be
entered inte in connection with the transactions contemplated hereby, in customary form for
financing transactions, as to the matters of law covered by the rcpresentations of the D/
Company set forth in Scction 5.2 hereof, the representations of the Guarantor set forth in the
Guaranty, similar matters of law with respect 10 such other agreements and as to such other
matters of law as the County may reasonably request, together with appropriate certified
authorized resolutions and incumbency certificates;

[13] Construction Schedule  The D/B Company shall prepare and provide

te the County the Design/Build Schedule detailing the anticipated dates correspending to the
occurrence of critical path items in connection with the Design/Build Work;

[14;  Technulogy Supply Agreement  The D/B Company shall provide

the County a copy of all Technology Supply Apgreements including but not limited to the
Technology Supply Agreement or ather contractual agreement between the 1B Company and the
Membrane Supplier.

6.1.4  Additional Conditions te Design/Build Date

(1] Availability of Funds The proceeds of the bond issuance which the
County has obtained for the Dcsign/Build Work, and the proceeds of any other financing
transaction entered into by the County, arc available for disbursement in an amount at least equal
to the Design/luild Price set forth herein, and all preconditions to the dishursement of proceeds
(other than the submission of anthorized Requisitions) shall have been satisficd prier to.

12| Satisfuction of Conditions Upen the satisfaction or waiver of

all of the conditions set forth in Sections 6.1.3 and 6.1.4 above, the partics shall hold a formal
closing acknowledging such satisfaction and certifying that the Design/Build Date has occurred.
The date of such closing shall be decmed the "Design/Build Date”, and thereupon the County shall
issue a Notice-to-Proceed. Original or certificd coptes of all of the documents or instruments
constituting or evidencing satisfaction of such conditions shall be furnished to each party prior to
ar on the Design/Build Date.

6.1.5  Failure of Conditions for the Design/Build Date If by the first anniversary

of the Contract Date, or such later date upon which the County and the D/B Company may agree, any
conditions to the issuance of a Notice-to-Proceed set forth in subsections 6.1.3 and 6.1.4, despite the good

faith efforts of the parties, have not been achieved, or waived in writing, either party may, by notice in
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wrting to the cther party, terminate this Agreement. Neither party shall he lhable to the other for the
fermination of this Agreement pursuant to this subsection 6.1.5 and each of the parties shall bear its
respective costs and expenses incurred in seeking to satisfy the conditions of the Design/Build Date, except
that following such a termination, the County shall reimburse the /B Company its Cost-Substaniated
costs incurred directly by the D/B Company and any cxpenses paid or incurred to third parties from the
Contract Date to the lermination date hereunder, which are dircetly related to the performance of the D/B
Company's obligations relating to achieving the Design/Build Date, and which are necessary o be
pertormed prior to the Design/Build Date ("Reimbursable Expenses”) subject to a maximum amount of
$300,000. Nowwithstanding the above, in the event the /B Company fails to achicve any of the conditions
set forth in subsection 6.1.3 prior to the date the notice of termination and such failure is not due to
Uncontrollable Circumstances, the County shall have no payment obligation hereunder.

6.1.6  County Suspension Option During the Design/Build Period  The County shall

have the right at any time prior to the Design/Build Date, exercisable in its sole discretion for any reason by
three business days' written notice to the I¥B Company and without terminating this Agreement, to
suspend the obligation of the /B Company and the County to seck the tulfillment of the conditions to the
Design/Build Drate. Upon any such suspension, the County shall reimburse the D/B Company, subject to
Cost Substantiation and the maximum reimbursement limitation of $300,000, for 100% of its Reimbursabie
Expenses. The /13 Company shall not be further obligated during the suspension to seek to fulfill the
conditions. The County may in its sole discretion at any time Lhereafter, upon written natice to the D/B
Company, reinstate the obligations of the 1B Company to fitlfill the conditions, and thereupon an amount
equal to all Reimbursable Expenses previously reimbursed to the D/13 Company shall be deducted from the

Design/Build Price and the obligations of the /B Compzny shall resumc.,

SECTION 6.2 D/B COMPANY PERMITTING.

6.2.1  Applications for Governmental Approvals The D/B Company shall make all

apphications (except with respect to the renewal of the NPDES Permits as described below) and take all
other action necessary to obtain and muintain all Governmental Approvals necessary to construct the
Design/Duild Project to commence and complete the 1B Work und to operate during the acceptance
period the JCEC. Where required under Applicable Law, such applications shall be made in the name of
the County, subject to the County's rights hereunder. The D/B Company shall manage the process ol
obtaining the Govemnmental Approvals on behalf of the County for which it is responsible hercunder in a
manner which affords the County a reasonable opportunity 1o review and comment upon material
documentation submitted to and issued hy any Govemmental Body in connection thevewith,

6.2.2  No County Liability While it is the County's intention to provide

reasonable assistance to the D/B Company in carrying out its obligations under this Section, the County
shall have no legal or contractuzal obligation te do so, nor shall the County have any liability for the guality,

quantity or timcliness ot any such assistunce it may provide. The D/13 Company hereby waives any right to
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make a claim, counterclaim or setoff against the County for any matter anising out of any actinn or inaction
o the part of the County relating to the process of obtaining Governmental Approvals with respect to the
Design/Build Improvements.

623  D/B Company Assumption of Permitting Risk Lxcept, and to the extent, as set

forth in subsection 6.1.5 the VB Company assumnes the risk of obtaining and maintaining all Governrnental
Approvals required under this Section including, without limitation, the risk of delay, nonissuance or
irmpusition of any term or condition in conncetion therewith by a Governmental Rody for any teason, and
aprees that the occurrence of such risk shall not constitute a Change in Law or Uncontrollable
Circumstance hereunder. Except, and Lo the extent, as set forth in subsection 6.1.5 the cost of any additions
or changes to the D/B Work arising in any manner out of the process of obtaining Governmental Approvals
[ur the construction of the Design/Build Project shall be for the account of the /B Company. Dclay in the
issnance of any Governmental Appreval required {or the construction of the Design/Build Project shall not
operate to increase the Fixed Design/Build Price but, as and to the cxtent pravided in Section 7.9, shall
extend the Scheduled Acceptance Date.

6.24  Change in Law Not Related to Governrental Approvais Any Change in

Law which requires a modification to the design of the Design/Build Project, and with respect to which the
D/B Campany has not assumed risk under this Section, shall be handled as a Change in Law in accordance

with Article 8 and Section 1.3,

SECTION 6.3 THE SITE

6.3.1  Suitability of Site The D/B Company's agents and represcntatives have
visited, inspecled and are generally familiar with the New Site and, its physical conditions relevant to the
obligations of the I/B Company pursuant to this Design/Build Contract, including surface conditions,
normal  and ususl soil conditions, roads, utililics, topographical conditions and air and water qualily
conditions. The D/B Company has performed all subsutface and other investigations nccessary to
determine the suitabiiity of the Site for foundation D/B Work; is familiar with all Site, local and other
conditions which may be material to the TWB Company's performance of its obligations under this
Design/Build Contract (incleding, but not limited to transportation; scasons and climate; access,
availabtiity, disposal, handling and storage of materials and equipment; and availability and quality of labor
and utilitics); and has received and reviewed the information regarding the Site contained in the Sitc
Retated Documents. Based on the foregoing, the D/B Company is not aware of any condition which would
make the Site unsuitable for the construction and operation of the Design/Build Project in accordance
herewith. The investigations referred to in this subsection, performed with this objective, did not reveat the
presence of Hazardous Material on the Site.

6.3.2  Prc-Existing Linvironmental Conditions The D/B Company shall construct

the JCEC so as not to aggravate the eflect of any Pre-Lixisting Envirenimental Condition. I at any time a

Pre-Eixisting Environmental Condition is determined to exist which requires an action under Applicable
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Law, then the County shall within 60 days after writlen notice from any Governmental Body or the D/B
Company of the presence or existence thereof, commence and diligently presecute such actions as may be
necessary to dispose of, remediate or otherwisc correct the Pre-Existing Environmental Condition or
otherwise make the Pre-Existing Environmental Condition comply with Applicable Law. The County shall
have the right to contest any determination of a Pre-Existing Environmental Condition and shall not be
required 10 take any action under this subsection so leng as: (1) the County is contesting any determination
of a Pre-Lxisting Environmental Condilion in good faith by appropriale proceedings conducted with duc
diligence; and (2) Applicable Law permits continued construction of the JCEC pending resolution of the
contest, sa that the Company shall have no liability as a result of the failure of the County to dispose of,
remediale or otherwise correct such purported Pre-Existing Environmental Condilian during the period of
contest.

6.3.3 Familiarity with The Site The D/B Company acknowledges that: (1) the
Company's agents and representatives have visited, inspected, observed and are familiar with the Site and
the physical condilion relevant to the obligations of the D/B Company pursuant to this D/B Contract,
including roads, utilities, topographical conditions and historical Influent, Efffuent and Residuals quality
conditions of the existing plant; (2) the I¥B Company is familiar with ail current local conditions which
may be material to the D/B Company's performance of its obligations under this 1/B Contract (including,
but not limited to, trunsportation; seasons, climate and ambienl air; access, availability, handling, storage
and disposal of materials, supplies, Residuals and equipment; and availability and quality of labor and
utilities); (3) thc Company has received, reviewed and independently verified the Reference Documents,
the background documents provided in the RFF and all other records and information pertaining to the
Design/Build Projcet that it has deemed necessary to receive, review and verify for the purposes of entering
into and pertorming this D/B Coentract, and assumes the risk of incomplelencss ar inaccuracy in any
information provided to it by the County or third parties in the process of entering into this D/B Contract;
and (4) based on the foregoing, the Design/Build work can be designed, constructed, started up, tested and
accepted by the Scheduled Acceptance [ates, so as to comply with the Performance Guarsniees and the
other terms and conditions hereof.

634  "As-Is" Condition of The Site The County makes no represcntation or

warranty with respect to the Site. Bascd on its inspections of the Site, and other inquiries and
invesligalions made by the I3 Company prior to the Contracl Date, which the Comipany acknowledges to
be sufficient for this purpose, the D/B Company assumes the nisk of the adequacy and sufficiency of the
“as-is"” condition of the Site.

6.3.5  Limitations on the [3/8_Company's Assumption of "As-I1s" Risk Itis

specifically understoed that the /B Company's assurmnption of the "as-is" risk of the condilion of the Site as
provided in subsection 6.3.4 of this Section shall not extend to Pre-Existing Environmental Conditions. No
other Uncontrollable Circumstance, however, shall relieve or limit the T/T3 Company's assumption of the

“as-is" risk as provided in subsection €.3.4
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4 D/B COMPANY DESIGN
6.4.1  Sole Responsibility and Liability The D/B Company shall have the sole and

exclusive responsibility and liability for the design, construction and performance of the Design/Build
Project hereunder, notwithstanding the Contract Standards or the fact that the RFP for the contract services
included certain minimum conceplual design criteria for the Design/Build Work and certain performance
standards that the Design/Build Project would be required to meet. The D/B Company shall indemnity,
defend and hold harmless the County and the County Indemnitees in accordance with Section 5.2t from
any Loss-and-Expense arising out of the design, construction or performance of the Design/Build Project.
The /B Company acknowledges that, in the propesal and negotiating process leading to the cxecution of
this Design/Build Contract, the D/B Company had the unrestricted right and opportunity not to submit a
proposal, and not to execute this Design/Build Contract if the D/B Company had determined that such
minimum conceptual design criteria would in uny manner or to any degree impair the D/B Company's
ability to perform the Design/Build Work in compliance herewith.

6.42  Conformity of D/B Cumpany Design Documents with Minimum Technical

Requirements  The D/B Company shall prepare all plans, technical specifications, drawings, blueprints
and other design documents necessary or appropriale to carry out and complete the Design/Build Work.
All /B Company working and final design documents shall comply strictly with the Minimum Technical
Requirements and shall ensure that the Design/Build Project ts constructed to a standard of quality,
integrity, durability and reliability which is equal to or better than the standard established by the Minimum
Technical Requiremnents. The County shall have the right to review such design documents as provided in
Appendix 10, but shall have no right of approval with respect thereto except in order to confirm the
compliance and consistency of the design documents with the Minimum Technical Requirements, Neither
compliance by the /B Company with the Minimum Technical Requirements, nor review and approval by
the County of the D/B Company's design documents, shall in any way relieve the D/B Company of full
responsibility for the design, construction, operation and performance of the Design/Build Project in
accordance with the Contract Standards. Architects and engineers engaged by the D/B Company for the
Design/Build Project design services shall be experienced and qualified to perform such services and shal
be licensed in the State of Georgia and shall be selected in the marner provided in Section 14.6.

6.4.3  Countv Interest in Minimum Technical Reguirements ‘The /B
Company acknowledges the County’s material interest in each provision of the Minimum Technical
Requirements and, notwithstanding the Acceplance Test Procedures and Standards and Performance
Guarantees of the D/B Company and the associated non-performance remedies of the County, agrees that
no change lo the Minimum Technical Requircments shall be made except upon the terms and conditions set
forth in this Section and pursuant to a Change Order.

644  Procedure for County Review of Design Submittals A protocol for submission

af design submittals to the County and tor County review and comment shall be established in accordance

with Appendix 10, The County shall use good faith efforls to complete its rcview of each preliminary
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design submittal within 30 days of receipt, or such longer period as the parties may agree, and shall notify
the TWB} Company of any concems, problems or perceived non-compliance with the Minimum Technical
Requirements of such submittal within that time. If the County does not respond within that time, the T)/B3
Company shall not be prohibited [rom submitting such design package to the appropriate Governmental
Buody for review and approval provided, however, that the failure of the County to comment on any aspect
of a design submittal shall in no way be deemed te be an approval or consent or in any way relieve the D/B
Company of full responsibility for the design, construction, and performance of the D/B Work in
accordance with the Contract Standards. If the /B Company is notified of any such concerns, prohlems or
nerceived non-compliance with the Minimum Technical requirements, the D/B Company may resubmit as
often as it chooscs, with or without modification, and the County review and comment period upon each
such re-submittal shall be 30 days. If a dcsign review meeting has not been scheduled by the 20" day
following a design submittal by the VB Company, the DVB Company shall provide writlen notice to the
County of the need to schedule such a mecting prior to the end of the 30 day review period. References to
the County hercin shall mean the Construction Manager. This subsection shall have no application to the
County in a regulatory capacity.

6.4.5 Changein Law Aftecting Design The parties acknowledge that u Change in
Law may affect regulator standards or impose more stringent vequirements relating to equipment or
processes than those estahlished hereunder as of the Contract Date. in the event a Change in Law occurs,
the D/B Company shall not be entitled to relief or additional compensation for design hereunder unless (1)
such Change in Law imposes a regulatory standard which is more stringent or burdensome than the /B
Contract Standards applicable to such requitement and/or requires equipment or processes design change,
{2} the Notice to Proceed for Construction has been issued and the D/B Company has to change its design
and resubmit it to a regulator agency for approval; and (3) the D/B Company is unable, after taking all
mitigation measures required under Section 11.2 with respect to such & Change in Law, to avoid the

necessity fot such performance relief or additional compensation.

SECTION 6.5 DJ/B COMPANY CONSTRUCTION
6.5.1 Natice to Proceed Conslruction

(1] Govemmental Approvals The D/B Company has obtained, on its own

behalf or behalf of the County as applicunt, all Governmental Approvals nccessary to commence
or proceed with Lhe construction of the Design/Build Project in form and substance satisfactory 1o
the County which with respect to the JCEC.

(2] Environmental Notification Forms and Impact Reports The D/B

Company has prepared and properly submitted any environmental notification forms and impact
reperts with respeet fo the Design/Build Work which is required under Applicable Law to
undertzke and complete the Design/Build Project.
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13] Survey The D/B Company has preparcd the survey of the New Plant

4] LUtilities The IVB Company has  secured all Utilities required to
construct the Design/Build Project in the capacities required hereunder, and has evidenced such
availability by letters or other appropriate assurances from the providers of such Utilities:

(5] Design Drawings The VB Company has submitted 1o the Construction
Manager the Post Regulatory Review Design Submittal as detailed in Appendix 10.

6] Required Design/Build Perind Insurance  The D/} Company has

obtained and submitied to the County certificates of insurance for all Required Construction

Period Insurance fov the Design/Build Peried specificd in Appendix 9A;

71 Site Conditions The D/B Company shall make all soil test borings,
mspections and sitc history reviews of the Site necessary under good construction and engineering
practice as preparation for excavation and construction hereunder in accordance with Applicable
Law;

?

(8] Site Plan The 1)/B Company shall prepare or have prepared a site plan

showing (a) the exact dimensions and jocalions of the proposed New Piant; (b) the exact iocalion
of all means of access thereto and all easements relating (hereto; {c) that the proposed location of
the Design/Build Work is in compliance with all applicable building and set-back lincs and does
ne encroach on or interfere with existing easements (whether on, above or below ground) nor any
wetland ar wetland buffers; and {d) no encroachments from the Design/Build Work extending to
adjacent property or from adjacent property onto the Site, nor any gaps, gores, projcctions,
protrusions or other survey defects;

&l Documents Evtdencing Requited Activities The D/B Company shall

have provided to the County copies of all filing and reports conducted, prepared or obtained with
respect to or cvidencing the I/B Company's aclivities pursuant to this Section;

{10} Construction Schedule The LB Company shall prepare and provide to
the County the Design/Build Schedule detailing the anticipated dates corresponding to the
accurrence of critical path items in connection with the Design/Build Work;

iy Technelogy Supply Agreement The DVB Company shall provide the
Counly a copy of all Technology Supply Agreements including but not limited to the Technology
Supply Agreement ur other contractual agreement between the D/13 Company and the Mcmbrane
Supplier.

6.5.2  Construction Practice The D/B Company shall perfonmn the Design/Build

Work in accordance with the Contract Standards and shall have exclusive responsibility for all construction
means, methods, techniques, sequences, and procedurcs necessary or desirable for the correct, prompt, and
arderly prosecution and compietion of the Design/Build Work as tequired by this Design/Build Contract.
The responsibility to provide the construction means, methods, techniques, seyuences and procedures

referred to above shall include, but not be limited to, the obligation of the D/B Compuny to provide the
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following construction requirements: temporary power and light; temporary offices and construction
trailers; temporary construction related odor control measures; required design certifications; reguired
approvals; weather protection; clean-up and housckeeping; construction trade management; temporary
parking, vchicle traffic, safcty and first aid facilities; correction of or compensation for defective work ar
cquipment; Subcontractors' insurance; storage areas; workshops and warehouses, temporary {ire protection;
security; temporary Uhilities, potable walcr; sanitary services; Subcontractor and vendor qualification;
receipt and unloading of delivered matertals and equipment; crection rigging; temporary supports; and

consiruction coordination.

653  Title and Risk of Loss Title to the structures, improvemcnts, fixtures,
machinery, equipment and materials constituting the Desipn/Build Project shall pass to the County upon
deiivery to Lhe New Plant Realty, mcorporation in the Design/Build Work, or payment therefor by the
County, whichever first occurs. The D/B Company shall, however, bear all risk of loss conceming such
structures, improvements, fixtures, machinery, equipment and materials until the Acceptance Date has
occurred, repardless of the extent to which the loss was insured or the availability of insurance proceeds.

6.54  Subcontracts Section 14.6 shall be applicable to the 1B Company's use of
Subeonliracts and Subcontractors in connection with Design/Build Work,

6.5.5  Chauges to Design/Build Work Any deletions from or additions or changes

1o the Design/Build Work, whether proposed by the D/B Company, necessitated by a Change in Law, or
directed by the County, shall be considered to be Change Orders and handled in the manmer provided in
Anicle 8.

6.5.6 Encumbrances The Company shall promptly discharge or bond any
Encumbrance on the Design/Build Work, New Plant Realty arising out of the Cempany's construction of
the Design/Build Project.

0.57 Warranties The D/B Company warrants to the County that the structures,
fixtures, machinery, equipment and matenials incorporated i the Design/Build Project will be new, of
recent manufacture, of good quality, free from faults and defects, suvitable for its intended purpose and in
conformity with Appendices 2 and 5A and 5B and the Contract Standards. The D/B Company shall, for the
protection of the County, obtain from all Subcontractors, vendors, supplicrs and other persons from which
the D/B Company procures structures, improvemcents, fixtures, machinery, equipment and materials such
warranties and guarantces as are normally provided with respect thereto, cach of which shall be assigned to
the County to the full extent of the terms thereof. No such warranty or guarantee shall relieve the D/B
Company of any obligation hereunder, and no failure of uny warranted structures, improvements, fixtures,
machinery, cquipment or materizl shall be the cause for any increase in the Design/Build Fixed Price or
non-performance of the Contract services unless such failure is uself attributable to an Uncontroliable
Circumstance or County Fault.

6.5.8  Change inp Law Effecting Construction The parties acknowledge that a

Change in Law may affect Efflucnt standards, other regulator standards or impose more stringent
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requircments relating to equipment or processes than those established hereunder as of the Contract Datc.
In the event a Change in Law occus, the D/ Company shall not be entitled to velief or additional
comnpensation hereunder unless (1) such Change in Law imposes a regulatory standard which requires a
more siringent or burdensome performance than the D/B Contract Standards applicable to requirement, and
Trequires equipment or process change, (2) the Nuotice to Mroceed for Construction has been issued and the
I/B Company has issued a design submittal that has been approved by a regulatory agency; and (3) the
Company is unable, after taking all mitigation measures required under Scction 11,3 with respect to such a
Change in Law, to avoid the necessity for such action,

6.5.9  Emergency Aclion Plan  As detailed in Appendix 10, the D/B Company shall

provide the County with a plan of action to be implemented in the event of an emcrgency, including fire,
weather, environmental, health, safety and other potential emergency conditions. The plan shall: (1)
provide for appropriate notifications to the County and all other Govemmental Bodies having jurisdiction
and for measurcs which facilitate coordinated cmergency response aclions by the County and all such other
appropriate (Governmental Bodies; {2) specifically include spill prevention and response measures; (3)
assure the timcly availability of all personnc! required to respond 1o any emergency (no later than two hours
during nights, weekends or holidays). The emergency plan shall be reviewed by the parties annually as part
of the review of the annual operations report, and updated when necessary.

6.5.10 Emergency Action Notwithstanding any reguircment of this D/B
Contract requiring County approval of or consent to reports or submitials, if at any time the D/B Company
determines in good faith that an emergency situation cxists such that action must be taken to protect the
safety of the public or its employees, to protect the safety or inlegrity of the Site and D/B Wark, or to
mitigate the immediate consequences of an emergency event, then the D/B Company shall take all such
action nccessary to remedy such emergency situation.  As promptly thereafter as is reasonable, the D/B
Company shall notify the County of the event and the /B8 Company's response thereto. The cost of the
D/B Company's response measures shall be borne by the D/B Company except to the extent the emergency

event was caused by an Uncontrollable Circumstance.

SECTION 6.6 DESIGN AND CONSTRUCTION GOVERNMENTAL APPROVALS
6.6.1  Applications and Submittals The TWR} Company shall make all filings,

applications and reports necessary 1o obtain and maintain all Governmental Approvals required to be made,
obtained or maintained by or in the name of the D/B Company or the County under Applicable Law in
order to design and construct the Design/Build Project. With respect to Govermmental Approvals which are
required to be obtained in the name of the County, the Company shall: (1} prepare the application (except
with respect to the renewal of the NPDES Permit, for which the County shall prepare the application) and
act as the lead interface with the EFD) or other Governmental Body and develep and fumish all necessary
supperting matcnial; (2) supply all data and Information which may be required; (3) familiarize itself with

the terms and conditions ol such Govemmental Approvals; (4) atlend all required meetings and hearings;
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and (5) 1ake all other action necessary or otherwise reasonably requested by the County in order to assist
and support the County in obtaining, maintaming, renewing, exiending and complying with the lrms of
such Governmental Approvals. All permit and filing fees required in order to obtain and maintain
Govemmental Approvals for the Contract Services shall be paid by the Company, regardless of the identity
of the applicant. The D/B Company shall agree to be named as a co-permittee on any Govemmental
Approval if so required by the issumg Govemmental Body or the County. The D/} Company shali not
disadvantage the County in any application, data submittal or other communication with any Governmental
Body regarding Governmental Approvals.

6.6.2  Data and Information All data, information and action required te be
supplied or taken in connection with the Government Approvals required for the Contract Services shall be
supplied and taken on a timely basis considering the requirements of Applicablc Law and the
responsibililies of the County as the legal and beneficial owner of the D/B Work and primary permiittee.
The data and information supplied by the D/B Company to the County and all regulatory agencies in
conneclion therewith shall be comect and complete in all material respects, and shall be submitted in draft
form to the County sufficiently in advance to allow full and meaningful review and comment by the
Counly. The Company shall be responsible for any schedule and cost consequences which may result from
the submission of materially incorrect or incomplete informatton. The County reserves the right 1o reject,
modify, altcr, amend, delete or supplement any information supplied by the Company pursuant to this
Section.

6.6.3  Non-Compliance and Enforcement The D/B Company shall report immediately
1o the County all violations of the terms and cenditions of any Govemmental Approval or Applicable T.aw
peraining to the D/B Project. The County shall have the right independently to enforce compliance with
the requirements of any Governmental Approval regardless of whether a concurrent or different regulatory
enforcement action has been undertaken by any olher Governmental Body. The failure of the D/B
Company to comply with any Governmental Approval shall constitute a breach of this /B Contract as
well as an event of noncompliznce with (he Governmental Approval.

6.64  Reports to Governmental Badies  'The /B Company shall prepare all perodic
reports, make all information submittals and provide all notices to all Governmental Bodies required by all
Governmental Approvals and under Applicable Law with respect to the D/B Project, including sampling
and testing results and monthly discharge monitoring reports during Acceptance Testing. Such reports
shall contain all information required by the Governmental Body, and may be identical to comparable
reports prepared for the County, if such are acceptable to the Governmental Body. The D/B Company first
shall provide the Counly with copies of such regulatory reports for review, comment and signature, as
applicable, at least seven days before their filing with the Govemmental Bady.

6.6.5  Potential Regulatory Change The D/B Company shall keep the County

regularly apprised as to potential changes in rcgulatory requirements affecting the wastewater treatiment

mdustry and the Design/Build Project, and provide recommended responses to such potential changes so as
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to raitigate any possible adverse economic impact on the County should a Change in Law actually occur.

The /B Company shall participate in performance evalustion surveys conducted by the EPD and EFA.

SECTION 6.7 PAYMENT OF THE DESIGN/BUILD PRICE
6.7.1 County Financing Payments of the Design/Build Price shall be made by

the County to the D/B Company as provided in this Section.

6.7.2  Design/Build Price Generally The County shall pay the D/B Company the
Design/Build Price for the Design/Build Work on a milestone progress basis i accordance with the terms
of this Section. The Decsign/Build Price shall be the sum of the Fixed Design/Build Price und the Fixed
Design/Build Price Adjustments, No payment shall be made until the Design/Build Date has been

achicved.

6.7.3  Iaxed Design/Build Price The Fixed Design/Build Price shall be (1)

multiplied by (2) the Adjustment Factor set forth in Appendix 8, provided, however, that
the Fixed Design/Build Price shall not escalate if the VB Company has not used good faith efforts to
achicve the Design/Build Dale and; furthermore, the Fixed Design/Build Price shall not escalate if the
Design/Build Date occurs subsequent to SERENTINSHITRA f solely due to the failure of the D/B

Company to obtain all necessary Governmental Approvals,

6.74  Fixed Design/Build Price Adjustments The following items shall constitute
the Fixed Design/Build Price Adjustments:
1] An adjustment for the cost of any Change Orders issued by the County
with respect to the Design/Build Work; and

12] An adjustment for the cost of any Uncontrollable Circumstances

required pursuant to Section §

6.7.5 Limitation on Payments for Design/Build Improvement Costs The D/B

Company agrees that the Design/Build Price shall be the D/B Company's entirc compensation and
reimbursement for the performance of the Design/Build Work applicable to the Design/Build Project,
including obtaining all Utilities that the IVB Company will require o perform the Design/Build Work,
starting up the Design/Build Project, and operating the Design/Build Project during the Acceptance Test.
In no event shall the D/B Company bc entitled to any puyment for Destgn/Build Work costs in excess of
the Design/Build Price, notwithstanding any cost overruns the VB Company may incur. The D/B
Company shall finance and pay for any such excess costs in any manner it chooses subject to the terms and
conditions of this Design/Build Contract, without reimbursement from or other claim upon the County.
6.76  Payment of Cosis The T3 Company shali pay directly all costs and
cxpenses of the Design/Build Work of any kind or nature whatsoever, including without limitation all costs
of permitting (regardless of permittee); regulatory compliance and l.egal Proceedings brought against the
/B Company; obtaining and maintaining the Security Instruments; payments due under the Design/Build

Contract, subcontracts with Subcontraclors or olherwise for all laubor and materials; legal, Gnancial,
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engineering, architectural and other professional services of the D/B Company; sales, use and similar taxes
on building supplies, materials and equipment; general supervision by the D/B Company of all
Design/Build Work; 1B Company preparation of schedules, budgets and reports; keeping all construction
accounts and cost records; and all other costs required to achieve Acceptance.

6.7.7  Financiali Books And Records The D/B Company shall prepare and

maintain proper, accurate and complete books and records regarding the Design/Build Work and all other
transactions telated to the permitting, design, construction, startup and testing (including Acceptance
Testing) of the Design/Build Work, including all books of account, bills, vouchers, invoices, personnel rate
sheets, cost estimates and bid computations and analyses, Subcontracts, purchase orders, time books, daily
joh diaries and reports, correspondence, and any other documents showing all acts and transactions in
connection with or relating to or arising by reason of the Destgn/Build Work, this Design/Build Contract,
any Subcontract or any operations or transactions in which the Counly has or may have a financial or other
material interest hereunder, in each case to the extent required to determine changes in the Design/Build
Pricc or the Design/Build Fee, The /B Company shall produce such construction books and records
{except financial ledgers and statements) for examination and copying in commection with the costs of
Change Order or Uncontrollable Circumstance, or other changes in or additions to the Fixed Design/Build
Price or the Design/Build Fee for which the County may be responsible with respect to work performed
prior to the Acceplance Date.  To the extent any such information is delivered or made available to the
County, such information shall be presented in a format such that an independent auditor will be able to
perform a review of such information in accordance with generally accepted accounting principles. The
D/B Company shall keep and maintain all such construction books and records for at least seven years after
the Acceptance Date, or such longer peried during which any Legal Proceeding with respect 1o the

Design/Build Work commenced within seven years of the Acceptance Date may be pending.

6.7.8  Construction Disbursement Requisition Procedure  Appendix 21 sets forth

maximum payments 1o be made with respect to the Design/Build Work, and the sum of all such payments
equals the Fixed Design/Build Price. Foliowing the Design/Build Date, the T/T3 Company shall be entitled
to submit Requisitions on a monthly basis and receive from the County the payments of the Fixed
Design/Build Price, which: (1) shall be made based upon the percent completion as a sum of the percent
completion of all activities associaled with cach milestone on the Design/Build Schedule and Schedule of
Values as set forth in Appendix 12; (2) shall be subject to the maximum payment limitations specified in
the maximum drawdown schedule set forth in Appendix 13; and (3) shall be subject to the conditions of
payment set forth in this Section. On the date the Acceptance Date 1s permanently established under Article
7 the I3 Company shall be entitled to receive all payments due for completed work which remain unpaid
as of such date with respect to the Design/Build Project, except for the payment conditicned on Final

Completion in the cvent Final Completion has not oceurred prior to the Acceptance Date.  If the
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Design/Build Fixed Price is escalated per subscetion 6.7.4, such escalation shall be applicd to the mileslone
payments and the maximum drawdown schedule and paid as stipulated in this section.

6.79 Retainage Each milestone payment will be subject to a 1% retainage
holdback until 50% of the value of the Design/Build price is due the D/B Company and the Design/Build
work performed is satisfactory to the County, at which time further payments will not be subject to
retainage holdbacks, unless the County delermines that the Design/Build Work is unsatisfaclory or has
fallen bchind schedule, Upon final Acceptance, the amounts retained minus 200% of the estimated value of
the outstanding Design/Build Work wil) be released to the /BB Company.

6.7.10  Certification of Requisitions Requisition shall be accompanied by a
certificate of an authorized officer of the TWI Company certifying: (1) the portion of the Fixed
Design/Build Price which is payable to the I/B Company, (2) that the D/B Company is neither in default
under this Design/Build Contract nar in breach of any material provision of this Design/Build Contract
such that the breach would, with the giving of notice or passage of time, constitute an Event of (3) that all
labor, materials and services rendered through the proceding Requistition have been paid and (4) that all
items applicable te the milestone entitling the VB Company to request payment under the payment
schedule set forth in Appendix 21 have been completed in accordance therewith and with the Minimum
Technical Requirements.

6.7.11 Information Supporting Requisition ‘The /B Company shall submit to

the County, with a copy Lo the Construction Manager, wilh each Reguisition;

[ A reasonably detailed description of all Design/Build Waork actually
completed to datc;

2] Updates and annotations to the Design/Build Schedule which shall
reflect the status in the D/B Company's Design/Build Schedule since the date of the last
Requisition;

3 Revisions to the eritical path schedule which shall reflect changes in the
critical path schedule since the date of the last Requisition;

[4] Notice of any Licns or Encumbrances which have been filed, together
wilh evidence that the D/B Company has bonded or discharged such Liens or Encumbrances;

(5] Any other documents or information relating to the Design/Build Work
or this Design/Build Contract requested by the County or the Construction Manager as may be
required by Applicable Law or this Design/Build Contract;

[6] Construction progress photographs ;  and

[7] An Exhibit G, Technical Proposal Form &

6.7.12 Review and Payment of Kequisitioned Amounts The Construction Manager

ghall review the DVB Company's certified Requisitions to the County for each Fixed Design/Build Price
payment, within 16 days of receipt of the D/B Company's writicn submittal delivered pursuant te section

6.7.8, shall verify or dispute in writing {or by telecommunication promptly confirmed in writing) the D/B
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Company's certification that the D/B Company has achieved the level of progress indicated and is entitled
to payment. If (1} the Construction Manager determines that the work has progressed to the milestone
indicated in the I/B Company's certified Requisition or that the costs constituting Fixed Design/Build Price
Adjustments have been paid or incurred and the Construction Manager provides written notice thereol to
the D/B Company and the County, or {2) the Construction Manager fails to verify or dispute the certified
Requisition within 16 days of receipt, thereupon the /B Company shall be entitled to payment within 30
days of such determination or expiration of such 16 day period. Disputes regarding payments of the Fixed
Diesign/Build Price shall be resolved in accordance with section 6.7.14,

6.7.13  Permissible Withholdings The County may disapprove and withhold
and retain all or any portion af any payment requested in any Requisition in an amount equal to the sum of?

[1] any amounts which are permitted under this Section to be withheid
from any payment requested in any Requisition;

[2] any delay liquidated damages which are payable under Section 12.8;

(3] any indemnification or aother amounts which are due and owing to the
County under any provision of this Desigrn/Build Contract;

[41 any deductions which are required hy Applicable Law;

[5] any payments with respect to which the documents required to be
delivered in connection therewith are not cotrect and complete;

[6] an amount equal to the cost to the County of performing any work in
the event of a failure by the D/B Company or any Subcontractor to timely perform its obligations
under the warrantics given pursuant to subsection

[7] any payments with respect to which the Design/Build Work covered by
such Requisition (or any previous Requisition) does nol comply with this Design/Build Conlract;

8] any payments with tespect to which any person has filed a Lien or
Encumbrance resulting from the acts or omissions of the D/B Company in performing the
Design/Build Work, where such Lien or Encumbrance remains unreleased, unbonded or
undischarged; and

[9} all previously requisitioned payments, if an Event of Default of the D/B
Company has occurred under Scction 12.2.

6.7.14 Disbursement Dispute Procedures If the Construction Manager determines

pursuant to subsection 6.7.12 of this Section that the work required for any payment has not progressed to
the milestonc indicated the Construction Manager shall provide prompt written notice to the D/B Company
and the County as to the Construction Manager's reasens, in reasonable detail, for such determination or the
basis for such disputc. After receiving such determination notice, the /B Company may make the
necessary corrections and resubmit a certified Requisition to the Construction Manager, or the Construction
Manager may agree on a revised amount, Requisition or estimate, as applicable, in which case the D/B

Company shall promptly notify the Counly of such agreement and thereupon be entitled to payment. Aoy
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proceedings undertaken to resolve a dispute arising under this subsection shall immediately terminate if; (1)
the D/B Company demonstrates to the Construction Manager that the work has proceeded to the milestone
indicated in the certified Reguisition giving rise 1o (he dispute or that any disputed certified Requisition is
correel; and (2) the Construction Manager concurs with such demonstration. The D/B Company shall not
be entitled to payment of the amount so requisitioned and disputed except upon resolution of the dispute in
accordance with this subsection; provided, however, that the D/B Company shall be entitled to all
requisitioned amounts which are not in dispute. in the event that upon resclution of any such dispute it is
determined that the D/B Company was properly entitled to the disputed amount as of a date earlier than the
date on which payment is actuaily made, the D/B Company shall be entitled promptly to receive such
disputed amount. Nothing contained in this subsection shall be deemed to alter the rights of the parties, if
any, under Articlel2 hereof, including the right of either party to request a referral of the dispute to Non-
Rinding Mediation.

67.15 Required D/I3 Company Oversieht Certification Any notice, certification,

report or requisition delivered by the D/B Company to the County in connection with the Design/Build
Work or payment therefor under this Article, or any Appendix shall be accompanied by a certificate of the
chief engincer of the VB Company or of the /B Company's design engiveering finm personally
responsible for designing and overseeing construction of the Design/Build Work, aftirming the accuracy

thereof to the best of his or her knowledge.

6.7.16 Certitication of Amounts Due Whenever requested by the County, the D/B
Company shall submit a sworn stalement certifying all amounts then due (or yet to become due) the VB
Company for the Design/Build Work (or any portion thereof) and describing any payment or other dispute
which may exist hetween the D/B Company and any Subcontractor,

6.7.17 Tax Exemption Of D/B Project It is the intent of the parties that the D/B

Project shall continuc to be municipally owned property and nol subject (o property laxation. The parties
acknowledge that the Fixed Construetion Price is based upon the assumption that all construction materials
and supplies acquired by the Compuny or any Subcontractor in conneetion with the Design/Build Work are
subject to State sales and use taxes. In the event (1) any such construction materials and supplies can legally
and permissibly be acquired by the D/B Company or any Subcontractor in connection with the
Design/Build Work in accordance with Applicable Law without the payment of State sales or use taxes,
and such taxes are not paid, or, (ii) an exemption from the payment of such sales or usc taxes is available to
the /B Company under Applicable Law and the D/B Company fails to take advantage of such exemption,
then in either case, the County shall be entitled to z credit from the Fixed Design/Build Pricc in the amount
of the sales or use taxes which the VB Company legally and permissibly did not pay or in the amount of

the available exemption.

SECTION 6.8 PROGRESS SCHEDULE AND REFORTS
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The D/B Company shall submit to the County a monthly progress report in accordance
with Appendix 10 detailing work accomplished and an annotated D/B Schedule which reflects any change
in the D/B Company’s Design/Build Schedule, The D/B Company shall provide 1o the County, for its
planning, budgeting and financing purpases, monthly estimates of the date for start-up of operations, the
date upon which the Acceptance Tests shall commence, and the Acceptance Date. The D/B Company
agrees that the D/B Company's submission of the monthly progress report (or any annotated D/B Schedule)
is for the County's information only, and the County's acceptance of the monthly progress report (or any
annotated D/B Schedule) shall not bind the County in any manner. Thus, the County’s acceptance of the
monthly progress report and annotated [/B Schedule (or any revised monthly critical path report and

schedule)} shall not imply County approval of or consent to any of the matters set forth therein.

SECTION 6.9 CONSTRUCTION __MONITORING, OBSERVATIONS, TESTING AND
UNCOVERING OF WORK.

6.9.1  Observation and Design Review Program  During  the progress of the

Design/Build Work through Acceptance, the D/B Company shall at all times during normal working hours
afford the County and the Construction Manager every reasonable opportunity for observing all
Design/Build Work. During any such cbservation, all representatives of the County and the Construction
Manager shall comply with all reasonable safety and other rules and regulations applicable to their presence
in ur upon the Site or the Design/Build Project, including those adopted by the /B Company, and shall in
no material way interfere with the D/B Company's performance of any Design/Build Work.

6.92  D/B Company Tests The D/B Company shall conduct all tests of the

Design/Build Wark (including shop tests) or inspections required by the Contract Standards. The D/B
Company shall give the County and the Construction Manager reasonable advance notice of tests or
inspections prior to the conduct thereof; provided, however, that in no event shall the inability, failure or
refusal of the County or the Construction Manager lo be present at or during any such test or inspection
delay the conduct of such test or inspection or the performance of the Design/Build Work. If required by
the Contract Standards, the D/B Company shall engage a registered engincer or architect at its sole cost and
expense to conduct or wimess any such test or inspection. All analyses of test samples shall be conducted
by persons appearing on lists of laboraterics authorized to perform such tests by the State or federal agency
having jurisdiction or, in the absence of such an authorized list in any particular case, shall be subject 1o the
approval of the County, which consent shall not be unreasonably withheld. In addition to the foregoing,
Acceptance Testing of the performance of the completed Design/Build Project shall be conducted in
accordance with Arhicle 7 and Appendix 1 5.

69.3  County Tests, Observations and Inspections The Construction

Managgcr, the County, its employces, agents, representatives and contractors (which may be sclected in the
County's sole discretion), and all Govermmental Bedtes having lawful jurisdiction, may at any reasonable

time and with reasonable notice, conduet such on-site observations and inspections, and such civil,
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structural, mechanical, electrical, chemnical, or other Lests as the County deems necessary or desirable Lo
ascertain whether the Design/Build Work complies with this Design/Build Contract, The costs of such test,
observation or inspection shall be borne by the County unless such test, ohservation or inspcction reveals a
material failure of the Design/Build Work to conply with this Design/Build Contract or Applicable Law, in
which event the D/B Company shall bear all reasonable costs and expenses of such test, observation or
inspection. In the event that any requested test, observation or inspection causes a material delay in the
construction schedule, the Scheduled Acceptance Date shali be adjusted to refiect the actual period of time
needed for completion as dircctly caused by the requested testing, but only if such testing, observation or

inspection does not reveal any failure or noncompliance as set forth herein.

694  Certificates and Reporls The TWB Company shali sceure and deliver
to the Construction Manager promptly, at the D/B Company's sole cost and expense, all required
certificates of inspection, test rcports, work logs, certificd payroll and approvals with respect to (he
Design/Build Work as and when required by the Contract Standards. The D/B Company shall provide to
the Construction Manager, immediately after the receipt thereof, copies of any notice of default, breach or
noncompliance received by the D/B Company under or in connection with any Gavernmental Approval,
Subcontract, or Sceurily Instrument pertaining to the Construction Period.

6¢.9.5 Natice of Covering esign/Build Work The D/B Company shall give the

Construction Manager notice in the monthly progress report of its upcoming schedule with respect to the
covering and completion of any Design/Build Wark, and shall update such notice, if necessary, within a
reasonable time period before such covering and completion. The County shall give the /B Compuny
reasonable notice of any intended inspection or testing of such Design/Build Work in progress prior to its
covering or completion, which notice shall be sufficient to afford the County a reasonablc opportunity to
conduct a full inspection of such Design/Build Work prior to such covering or completion. At the County's
written request, the D/B Company shall take aparl or uncover for inspection or testing any previously-
covered or completed Design/Build Work. The cost of uncovering, taking apart, or replacing such
Design/Inild Work along with the costs related to any delay in performing Design/Build Work caused by
such actions, shall be borne as follows:

[1] by the D/B Company, if such Design/Build Work has been covered prior lo
any observation or test required by the Contract Standards or if such Design/Build Work has been
cavered prior to providing the County with reasonable notice required herein of its schedule with
respect to the covering of such Design/Build Work, or prior to any observation or test as to which
the County has provided reasonable advunce notice hereunder of its intention to conduct; end

[21 in all other cases, as follows:

(2) by the D/I} Company, if such observation or test revcals that the
Dcsign/Build Work does not comply with this Design/Build Contract; or
{h} by the County, if the cost of such observation or test reveals thal the

Design/Build Work complies with this Design/Build Contract.
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In the event such Design/Build Work does comply with this Design/Build Contract, the delay caused by
such uncovering, observation or test shall be treated as having been caused by an Uncontroliable
Circumstance only if the cost of such uncovering, testing and inspection is required 1o be borne by the
County pursuant to subparagraph 2(b) above, in all other cases any such delay shall not afford the D/13
Company schedule relief,

6.9.6  Meetings and Design/Build Review During the Design/Build Period,

the D/B Company and the County shall conduct meetings on a monthly basis at a minimum. At such
meetings, discussions shall be held concerning all aspects of the Design/Build Work including, but not
limited to construction schedule, progress payments, Design/Build Work, shop drawings, catalogued and
datcd progress photographs, and any soil boring data and shop test results, Monthly reports containing all
relevant information shall be prepared by the /B Company and provided to the County at least 10 days
prior to cach monthly meeting, together with an agenda for the meeting. The D/B Company shall also
attend any on-call meeting which may be required by the County from time to time in connection with the
Design/Build Work, provided that the D/B Company has at least 26 hours telephone or written notice of

such meeting.

SECTION 6.10 CORRECTION OF WORK
6.10.1 Correction of Non-Conforming Design/Build Work Throughout the Term of

this Design/Build Contract, the I)/B Company shall complete, repair, replace, restore, re-perform, rebuild
and correct promplly any Design/Build Work which does not conform with the Contract Standards.
6.10.2 Llection to Accept Non-Conforming Desipn/Build Work The County may

elect, in its sele discretion, by Change Order, at the D/B Company's request, to accept non-conforming
Design/Build Work and charge the [%B Company (by a reduction in the Fixed Design/Build Price) for the
amount agreed upen by the parties by which the value of the D/B Company's services or Design/Build

Work has been reduced.

SECTION 6.11 DELIVERABLE MATERIAL As the Design/Build Work progresses (or upon the

termination of the D/B Company's right to perform: the Design/Build Work), the D/B Company shall
deliver to the County all documents, reports, submittals and other materials ("Deliverable Material™)
required to be delivered under the D/B Contract . The provisions of Section 14.3 shall apply to any
Deliverable Material used by the D/B Company in the Design/Build Work. The County shall have the right
from and after the Contract Date to use {or permit use of) all such Deliverable Material, all oral information
received by the County in connection with the Design/Build Work, and all ideas or methods represented by

such Deliverable Materisl without additional compensation.

SECTION 6.12 PERSONNEL
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6.12.1 Project Manager The D/B Company shall appoint a full-time manager
for the I/B Work (the "Project Manager'), as required in Section 5.10 who shali be trained, experienced
and proficient in the management of design/build projects of the design and construction of wastewater
tr.eatment system prajcets comparable to the JCEC project, and whose sole employment responsibility shall
be managing the /B Company's performance of the Design/Build Work. The primary residence of the
Project Manager shall be within a fifty mile radius of the New Site. The D/B Company acknowledges that
the performance of the individual serving from time to time as the Project Manager will have a material
bearing on the quality of Design/Build Project provided hereunder, and that effective cooperation between
the Counly and the Project Manager will be essential to effectuating the intent and purposes of this
Design/Build Contract. Accordingly, not fewer than 30 days prior 1o the date on which any candidate for
Project Manager [rom time to time during the Term of this Design/Build Contract is proposed by the D/B
Company to assume managerial responsibility (or the Design/Build Work, the D/B Company shall: (1)
provide the County with a comprehensive resume of the candidate's training, experience, skills and
approach to management and customer Telations; and (2) alford the County an opportunity to interview the
candidate with respect to such matters. The County shall have the right within 20 days following such

interview to disapprove the hiring of the proposed candidate, which right of disapproval shall not be

exercised unreasonably. The initial Project Manager shall be . who shall not be
replaced for a periad of one year from the Design/Build Date, unless otherwise approved by the County in
ils sole discretion, absent retirement, resignation or cessation of employment with the D/B Company. The
D/B Company shall replace the Project Manager at the request of the County, after notice and a reasonable
opporlunity for corrective action, in the event the County determines, in its sole discretion that an
unworkable or unsatisfactory relationship has developed between the Project Manager and the County.

Y] The D/B Company shall require that its Project Manager be available at
the job site five {3) days per week or a designaled representative be appointed in writing during
each specific absence from the project area..

[2] The D/B Company’s Project Manager shall document /B Work
activities and conditions on a daily basis.

3] The D/B Company’s Pruject Manager shall be the primary point of
contact for the Construction Manager on all issues of the D/B Project and the 1T} Work.

6.12.2 Construction Superintendent The D/B Company shall designate a D/B
Company Conslruction Superintendent, subordinate to the Project Manager, who shall be present on Lhe
Site with any necessary assistants on a full time basis when the D/B Company or any Subcontractor is
performing Design/Build Work, The D/B Company Construction Superintendent shal!, among other
things:

[1] be familiar with the Desgign/Build Work and all requirements of this
Design/Build Contract;
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[2] voordinate the Design/Build Work and give the Design/Build Work regular
and careful attention and supervision;

[3] maintain a daily status log of the Design/Build Work and any other meeting
relating to the Design/Build Werk requiring the attendance of the T/ Company under the
Design/Build Contract; and

{4] attend monthly construction progress meetings with the County and the
Construction Manager,

The /B Company may change the person assigned as /B Company Construction Superintendent, subject
to the provisions of this Section.

6.12.3  Site Salety Representative The /B Company shall designate a /B
Company Site Safety Representative, subordinate 1o the Project Manager, who shall be present on the Site
with any necessary assistants on a full time basis when the D/B Company or any Subcontractor is
performing Design/Build Work. The T0/B Company Site Safety Representative shall, among cther things

Ry admmnister and be responsible for the implementation of all
requirements of the I3/ Compuny’s Safely and Health Program in accordance with Section 10.2,
Article 10 and Appendix 9B.

[2] attend sll Construction Period Progress Meetings and report on safety
training, accidents and incidents in accordance with Appendix 9B and all site safety inspections
conducted by the /B8 Company, the County or any other entity.

(3] provide input to the Monthly Project Progress Report on Safcty
training, accidents and incidents und safety inspeclions of site performed by the D/B Company,
County or other entity.

[4] he responsible [or the comreclive aclion resulting from deficiencies
report and during any safety inspection of the site, the /B Work or the [/B3 Project by any entity.

6.12.4 QA/QC Manager The DVB Cumpany shall designate a D/B Company QA/QC
Manager subordinate to the Project Manager, who shall be present on the Site with any necessary assistants
on a full time basis when the T/B Company or any Subconiractor is performing Design/Build Work. The
D/B QA/QUC Manager shall, among other things:

{1] administer the D/B Company’s QA/QC Program in accordance with the
approved QA/QC Plan.

[2] provide inpul to the Construction Period Progress Meetings and
Monthly Project Progress Report on the results of all testing conducted during the previous period.

3] maintain all QA/QC records in zccordunce with the QA/QC Plan

6.12.5 County Rights with Respect to Key Personnel The D/ Company

acknowledges that the identity of the key management and supervisory personnel preposed by the D/B
Company and its Subcontraclors in its proposal submitted in response to the RFP was a material factor in

the selection of the IVB Company ic perform this Design/Build Contract. Such personnel and theiwr
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affiliations are set forth in Appendix 12. The D/B Company shall utilize such personnel to perform such
services unless such personnel are unavailable for good cause shown. "Good cause shown" shall not
include performing services on other projects but shall include termination for cause, employee resignation,
illness and death. In the event of any such permissible unavailability, the D/B Company shall utilize
replacement key management and supervisory personnel of equivalent skill, expericnce and reputation.
Any on-Site personnel change of key management and supervisory personnel shall be proposed to the
County for its review, consideration and determination of compliance with this subsection with reasonabie
advance notice,

6.12.6 [Labor Disputes The D/B Company shall fumish labor that can work in
harmony with all other elements of labor employed for the performance of the Design/Build Work. The
D/B Company shall have exclusive responsibility for disputes or jurisdictional issues among unions or
trade organizations representing employees of the D/B Company or its Subcontractors, whether pertaining
to organization of the Design/Build Work, arrangement or subdivision of the Minimum ‘I'echnical
Requirements, employee hiring, or any other matters. The County shall have no responsibility whatsoever

for any such disputes or issues.
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ARTICLE 7
ACCEPTANCE OF THE DESIGN/BUILD PROJECT

SECTION 7.1, NOTICE OF SUBSTANTIAL COMPLETION AND ACCEPTANCE TESTING

7.1.1  Submittal of Transition Plan At least 600 days before the carlicr of the

Scheduled Acceptance Date or the date upon which the D/B Company plans to begin Acceptance Testing,
the D/B Cormpany shall prepare and submit to the County for its approval a detailed Transition Plan. The
Transition Plan contains the Acceptance Test Plan, the Training Plan, and the Staffing Plan, and an update
lo the Emergency Response Plan.

[ The Acceptance Test Plan Shall define a test program for each

objective specified in Appendix 15 and shall detail all procedures to be used, specific
measurements to he made, the use of permanent and temporary instrumentation, the tests schedule
(including the expected date, time and duration of each test) and the operating and maintenance
schedule for the JCEC during testing. The Acceptance Test plan shall conform to the
requirements of Appendix 15 in all respects. 1If the D/13 Company and County are unable to agree
upon an Acceptance Test plan within 45 days of such submission, their inability to agree may be
mediated as provided in Section 12.10.

[2] The_Training Plan Shall defline a training program in
accordance with Appendix 13. The Training Plan shall define classroom and hands-on training
curriculum for each operator position and classifications. The Training Plan shall be designed
such that al the commpletion of Acceptance Testing and the close of the Transition Period the
County Personnel {or County Contract Operator) shall be sufficiently trained in the operation of
the plant for the Counly 10 assume operational responsibility for the JCEC.

(3] The Staffing Plan Shall detail in uccordunce with Appendix 13
the labar foree required to manage, operate and maintain the JCEC.

(4] ‘The Emergency Response Plan  submilled prior to  the
Design/Build Data in accordance with Appendix 10 shall be update to include specific responses
1o plant operational emergencies as detaited in Appendix 13 for use during the Transition Period
and for use by the County Operalors.

[5] Draft Operations and Maintenance Manual Shall be prepared

in accordance with Appendix 13 und shall detail the operational and maintenance practices and
roulines that shall be used in the operation and maintenance of the JCEC. This includes but is not
limited to detatled standard operating and maintenance procedures and other specific mstructions,
pelicies, directives, routines and schedules.

7.1.2  Noticc of Subsiantial Completion The D/B Company shall give the

Construction Manager at least 20 days prior wrttcn notice of the expected date of Substantial
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Completion. Substantial Completion shall occur on any date certified by the County, which shall have
discretion to waive any of the conditions in subsection 7.3.1.

7.1.3  Transition Period When  4ll  conditions  of subsection 7.3.1 for
Substantial Completion are met the Transition Peried shall to have commenced. The Transition Period is
the periad during which the [/B Company operates the JCEC to accomplish Acceptance Testing, trains the

County in operations of the plant and demonstrates performance guarantees,

7.14  Matice of Commencement of Acceptance T'est The D/B Company shall
also provide the Construction Manager with at least 20 days prior wrillen notice of the expected initiation
of an Acceptance Test. At least 10 days prior to the actual commencement of Acceptance Testing, the D/B
Company shall ceriify in writing that it is ready lo begin Acceptance Testing in accordance with the

Acceptance Test plan and Appendix 15.

SECTION 7.2 FINAL PUNCH LIST  The 1)/B Company shall submit a proposed Final Punch List

to the Construction Manager when the D/B Company believes that the Design/Build Work has been
substantially completed in compliance with this Design/Build Contract. The "Final Punch List” shall be a
statement of repairs, corrections and adjustments to the Design/Build Project, and incomplele aspects of the
applicable Design/Build Work, which n the D/ Company's apinicn:

M The D/B Company can complete before the D/B Company's agrecd
date for Final Completion and with minimal interference to the occupancy, use and lawful
operation of the Design/Build Project; and

2] Would represent, to perform or complete, a total cost of not more than
2.5% of the portion of the Fixed Design/Build Price (unless the County determines that a higher
percentage is acceptable).

The Final Punch List shall be approved by the County, and completion of the Final Punch List work shall
be verified by a final walk-through of the Design/Build Project conducted by the County and the
Construction Manager with the D/B Company and the D/B Company Enginecr.

SECTION 7.3. SUBSTANTIAL COMPLETION

7.3.1  Conditions for Substantial Completion The D/B Company shall not

commence siart-up operations in preparation for conducting the Acceptance Test unti] Substantial

Completion has occurred. Substantial Completion shall occur only when all of the following conditions
have been satisfied:

13 the D/B Company has submitted 1o the Construction Manager and the

Construction Manager has reviewed and approved the Transition Period Plan which contamns the

Acceptance Test Plan, the Training Plan, the Staffing Plan, and an update to the Emergency

Response Plan;
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2] a prelimmary or temporary certificate of occupancy has been issued, if
required by Applicable Law;

3 the /B Company is authorized to conduct the Acceptance Tests and to
operate the Design/Build Project under Applicable Law, and such authorization has not been
withdrawn, revoked, superseded, suspended, or materially impaired or amended;

[4] all Utilities specified or required under this Design/Tuild Contract to he
arranged for by the D/B Company are connected and functioning properly;

[53 the D/B Company and the County have agreed in writing upon the
Final Punch List (or, if they arc unable to agree, the County shall have prepared and issued to the
/B Company the Final Punch List to the D/B Company within 15 business days of the /13
Company having submitted its Final Punch List 1o the County which shall be conclusively deemed
the Final Punch List);

[6] ithe County has received (at least seven (7) days prior to the date on
which Substantial Completion is deemed achieved), the certification by the LV} Company that atl
Design/Build Work pertaining 1o the Design/Build Project, excepting the jtems on the Final Punch
List, is complete and in all respects is in compliance with this Design/Build Contract, and the
County has not notificd (he I/B Company of any disagreement with the contents of such
certification;

[7] the D/B Company has delivered to the County the Equipment and
Start-Up Test Report and written certification from the machinery and equipment manufacturers
that all major items of machinery and equipment included in the Design/Build Project have been
properly installed and tested in accordance with the manufacturers' recommendations and
requirements and the Equipment and Start-Up test plan;

i8] all warranties required to be obtained under subsection 6.5.7 have been
delivered to the Counly;

9] the D/B Company has delivered to the County a claims statement
setting forth in detail all claims of every kind whatsoever of the D/B Company connected with, or
arising out of, the Design/Build Work pertaining to the Design/Build Project and ansing out of or
based on events prier to the date when the D/B Company gives such staternent Lo the County;

[10] the D/B Company has delivered the Dratt Operation and Maintenance
Manual for the JCEC to the Construction Manager

[11] if required by Applicable Law, the EPD has approved the plan for any
required Acceptance Testing and has issued a notice of permission to conduct the Aceceptance
Tests;

[12] the Construction Manager hus certified, that the construction and
installation of the Design/Build Project have been completed in accordance with the plans and

specifications thercfor;
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(13} the /I3 Company has submitted written certification that all of the
foregoing conditions have been satisfied and the Construction Manager has not disputed the D/B
Company's certification.

[14] the D/B Company shall have delivered to the County a properly

executed Letter of Credit as required by Section 13.3

SECTION74 CONDUCT OF ACCEPTANCE TEST The DVB Company shall conduct the

Acceptance Tests in accordance with Appendix |5 and the Acceptance Test plan, and shall notify the

Construclion Manager when the test shall occur.  The D/B Company shall permit the designated
representatives of the Construction Manager to inspect the preparations for the Acceptance Test and to be
present for the conduct of the Acceptance Test.

74.1  Trainmng The DT} Company shall suhmit a Training Plan to he responsible for
training all County or Contract Qperations personnel to operate the JCEC, in accordance with Appendix 10.
As part of the I'ransition Plan the )/} Company shall submit to the County for its review and comment a
personnel training program which the B/B Company proposes to institute in order to ensure that the JCECis
operated in accordance with all State and Federal Regulations, the Operations and Maintenance Manual, all
manufactur’s instructions, Applicable Law. and any other pertinent requirements. Such persomnel training
program shall include the personnel training guidclines, policics and procedures established: (1) by the
EPD and the EPA; (2) in any applicableGovernmental Approval ar operator’s certificate required or issued
by any Governmental Liody; and (3) in any other Applicable Law.

742  Unauthorized Releases Prohibited The /B Company shall operate

the JCEC during the Acceptance Test Period in such 2 manner that Tnfluent, Effluent, Residuals, and

Hazardous Materials will not contaminate, or be released, leak or spill on or into the environment other
than as perrmited by the TWB Contract Standards.
743  Notification and Reporting The D/B Company, after first notifying the

County, shall be responsible for fulfilling all notification and rcporting requirements establishcd by
Applicable Law related to any unauthorized release into the environment from or in connection with its
operation and management of the JCEC. The Company shall prepare a memorandum evidencing such
notification and regorting and provide copies thereof to the County, along with any documents provided to
the relevant Govemmental Body regarding the release.

744  Cleanup and Costs The I¥B Company shall coordinate with the County
in identtfying the source of any unauthorized release and cooperate with the County and all approprate
Governmental Bodies in effecluating the prompt remediation thereof. The D/B Company shall, in the most
expeditious manner possible under the circumstances, cause any waste or material released without
aulborizalien to be cleaned up, removed (rom the JCEC or other point of release, and transported to and
discharged or disposed of at a landfill or other disposal site which constitutes an Acceptable Disposal Site,

and perform necessary remediation measures to be performed. All costs associated with the ideniification,
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testing, cleanup, removal, transportation and disposal of such waste or material and performing necessary
remediation measures shall be borne by the Company, except to the extent the release of the waste or
material resulted from an Uncontrollable Circumstance or County Fault, in which casc such cosls shall be
bome by the County.

7.4.5  Indenmity for Loss-and-LExpense from Non-Complying Efftuent In the

event that any Effluent discharged by the D/B Company fails o0 comply with the requirements of
Operational Performance Guarantee, Appendix 2 table _  except to the extent such failure of
compliance suhsections is caused by an Uncontrollable Circumstance, the D/B Cormnpany shall indemnify,
defend and hold harmless the County and the County Indemnttees in accordance with Section 1.4 from the
Loss-and-Expense of any tort, environmental or other Hability resulting from the discharge of such Non-
Complying Effluent. This inderinity shall extend to any liability property loss or damage or death or
personal injury suffered or alleged to be suffered by any person from exposure to such Non-Complying
Effluent based on any theory of recovery, including theones of toxic tort or environmental impairment. The
[Loss-and-Expense to which the indemnity provided in this Section extends shall not be construed io
constitute consequential or other damages as set forth in Section 12.8, as to which bath parties have waived
any rights of rceovery.

7.4.6  Change in Law Affecting Effiuent The parties acknowledge that a

Change 1n T.aw may affect Efflucnt standards or impose more stringent cequirements relating to equipment
or processes than those established hereunder as of the Contract Date. In the event a Change in Law occurs,
the TYB Company shall not be entitied to performance reliel or additional compensation hereunder unless
{1) such Change in Law imposes a regulatory standard or operating requirement with tespect to any
particular Effluent characteristic or parameler which is more stringent or burdensome to comply with than
the Contract Standards applicable to such characteristic ar parameter, or requires equipment or processes
not then in place or practiced at the JCEC, and (2) the D/B Company is unable, after taking all mitigation
measures required under Section 11.3 with respect to such a Change in Law, to aveid the necessity for such

performance relief or additional compensation.

SECTION 7.5 ACCLEFPTANCE DATE CONDITIONS

7.5.1  The following conditions shall constitute the "Acceptance [Jate Conditions,"
each of which must be satisfied in all material respects by the /B Company in order for the Acceptance
Date to occur, and each of which must be and remain satisfied as of the Acceptance Date:

[1] Achievement of Acceptance Test Procedures and Standards The D/B

Company shall have completed any required Acceptance Test and such test shall have
demonstrated that the Design/Build Project have met the Acceptance Test Procedures and
Standards;

2] Substantial Compiction The D/B Company shall demonstrate that

Substantial Completion has occurred;
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[3] Operating Governmental Approvals The EPD shall have issued
its determination, if required, that the Design/Build Work conformns 1o the applicable order of
approval, and all other applicable Governmental Approvals required under Applicable Law which
are necessary for the routine operation of the Design/Build Project shall have been duly obtained
by the /B Company and shall be in full force and ettect. Copies ot all such Gevernmental
Approvals, to the cxient not in the Counly's possession, shall has been delivered to the
Construction Manager certified by the I/B Company;

[4] Record Drawings The 1B Company shall have delivered to
the Construction Manager a final and complete reproducible set of record drawings, together with
six copies thereof, in a size and form required by the Construction Manager and as required by the
Minimum Technical Requirements, and shall have certified that the Design/Build Project was
constructed in accordance with the Minimum Tcchnical Requirements, including any Change
Orders. Such record drawings shall include one mylar copy. The /B Company shall also provide
an electronic file in AutoCad/DXF format to the cxtent drawings are prepared in such format or
any other format mutually agreed to between the parties,

[5] Equipment Warranties and Manuals The D/B Company shall

be in possession of, and shall have delivered to the Construction Manager, copies of the wairanties
of machincry, cquipment, fixtures and vehicles constituting a part of the Design/Build Project,
together with copies of all related operating manuals supplied by the equipment supplier; and

(6] Nao Default There shall be ne Event of Default by the I¥B
Company under this Design/Build Contract or by the Guarantor under the Guaranty Agreement, or
event which with the giving of noticc or the passage of time would constitute an Fvent of Default
by the D/B Company hereunder or an Event of Default by the Guarantor under the Guaranty

Agreement.

SECTION 7.6 TEST REPORT Within 30 days following conclusion of the Acceptance Tests,
the D/B Company shall fumnish the Construction Manager with a certified written report describing and
certifying (1) the Acceptance Tests conducted, {2) the results of the Acceptunce Tests, and (3) the level of
satisfaction of the Acceptance Standards relating thereto and all other requirements specified in Appendix
15, The written test report shall include copies of the original data sheets, log sheets and all calculations
used to determine performance during the Acceptance Tests, and copies of laberatory reports conducted in

conjunction with the Acceptance Tests, including all lahoratory sampling and test results.

SECTION 7.7 CONCURRENCE OR DISAGREEMENT WITH TEST RESULTS

7.7.1 Acceptance Date Concurrence The "Acceptance Date" shall be the day on

which the Acceptance Test Procedures and Standards have been achieved. If the /B Company certifies in

its written report delivered pursuant to Section 7.6 that the full Acceptance Test Procedures and Standards
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have been achieved, the Construction Manager shall determine, within 15 days of its receipt of the report,
whether he concurs in such certification. If the Construetion Manager states in writing that his concurs
with the D/B Company's certification, the Design/l3mild Project shall be deemed to have achieved
Acceptance and the Acceptance Date shall be deemed to have been established on a permanent basis from
the date of the D/B Company's original certification of the Acceptance Date.

7,72 Acceptance Date Disagreement Il the Construction Manager determines at
any time during such 15-day review period that he does not concur with such certification, the Construction
Manager shall immediately send written notice to the D/B Company of the basis for disugrecment. In the
event of any such non-concurrence by the Construction Manager, either party may elect to refer the dispute
to non-bhinding mediation for resolution pursuant te Scetion 12.10. Mediation shall be concluded within 70
days of the dispute referral unless both parties agree that more time 1s appropriate. [n the event that the
mediation is not concluded within 70 days, nor extended by agreement, then either party may iniliate
judicial proceedings. The parties acknowledge and agree that the mediatior shall not be empowered to
render a binding decision,  Acceptance shall not be deemed to have been achieved unless the Acceptance
Test, conducted in a unified and continuous manner as provided in the Acceptance Test plan and Appendix
15, demonstrates that all of the Acceptance Test Procedures and Standards have been met. In the event the
/B Company, in conducting the Acceptance ‘I'est, does not successfully meet the applicable Acceptance
Test Procedures and Standard, the County shall have the right, in its sole discretion, to permit the D/B
Company to re-test the Design/Build Project for compliance only with the Acceptance Test Procedures and
Standards not previously achicved through an carlier Acceptance Test. Nothing in this Section shall
prevent the D/B Company from bringing an action or from repeating any Acceptance l'est in order to

establish the uchicvermnent of an Acceplance,

SECTION 7.8 EXTENSION PERIOD Il Acceptance shall not have occurred on or before the

Scheduled Acceptance Date as set forth in, and as adjusted pursuant to, Section 7.9, the /B Company shall
be entilled to conduct or repeat the Acceptance Tests as often as it desires in order to secure Acceptance of
the Design/Build Project during the applicable Extension Period. The "Extension Period" shall mean an
additional period of 90 duys beyond the applicable Scheduled Acceptance Date, During the Extension
Peniod, the D/B Company shall be responsible for and shall pay any fines and penalties assessed by a
Governmenta! Body against the Counly or the D/B Company due to the failure to achieve Acceptance by

the Scheduled Acceptance Date, together with liquidated damages as set forth in Section 7.9.

SECTION 79 SCHEDULED ACCEPTANCE DATE
7.9.1  Schedule for Completing the Design/Build Project  The IVB Company shall

cause the Acceptance Date to occur on or prior to the Scheduled Acceptance Date. If the Acceptance Date
occurs subsequent to the Scheduled Acceplance Date, then, in addition to the amounts payable under

Section 7.8, the D/B Company shall pay to the County $1,500 per day us liquidated damages and not as a
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penalty for each day that the Acceptance Date falls after the Scheduled Acceptance Date, up to the end of
the Lixtension Period and thereafter until any termination of this Design/Build Conlract for an Evenl of
Default.  The parties acknowledge that such amount is a reasonable estimate of the County’s extened
duration costs associated with any such delay. The /B Company shall also indemnify the County in
accordance with Scction 11.4 sgainst, and be responsible for, all Loss-and-Expense associated with such
[ailure to achieve Acceptance by the Scheduled Acceptance Date.

792 Adjustment of Scheduled Acceptance Date The Scheduled Acceptance Date

shall be adjusted to account for (1) delay caused by Uncontrollable Circumstances, County Fault or
County-requested Change Orders not due to T/13 Company Fault, and (2) the number of days of dclay by
EPD in issuing requited Governmental Approvals beyond 90 days following a submittal which is deemed
"complete" by the LPD, reduced by the number of days the EPD delayed issuing the required
Govemnmental Approval due to the lailure of the D/B Company to exercise reasonable diligence in securing
the Governmental Approval following submittal of the compiete apphcation, but only to the extent any
such EPD delay actually caused delay in the overall progress of the Design/Build Work after the exercise of
all cormmercially reasonable mitigation efforts by the D/B Company. Any such EPD delay in 1ssuing
requircd Governmental Approvals shall entitle the D/B Company only to an extension of time as provided
in this subsection, and shall not entitle the D/B Company to any price adjustment or any other relief from

its other performance obligations hereunder.

SECTION 7.10 FAILURE TO MEET ACCEPTANCE STANDARD If, us of the last day of an

Exlension Period, the Acceptance Tests have not been conducted or have failed to demonstrate that the
Design/Build Project operates at a standard equal to or greater than the full Acccptance Standard, an Event
of Default by the D/B Company will be deemed to have occurred under Section 12.2 notwithstanding any
absence of advance notice, further cure epportunity or other procedural rights accorded the D/B Company
thereunder, and the County shall thereupen have the right 1o terminate this Design/Build Contract upon
written notice to the /B Company. Upon any such termination, the County shall have all of the nghis

provided in Article 12 hereof upon a termmation of the D/B Company for cause.

SECTION 7.11 FINAL COMPLETION AND COUNTY ASSUMPTION OF OPERATIONS DATE
7.11.1 Reguirements for County Assumption of Operational Responsibility  The D/B

Company shall transfer operational responsibility to the County at a designated time agreed upon by all

parties.  When all of the following conditions have been met, the County will assume responsibility for all
operational requirements of the JCEC

] Acceptance Achieved  The Acceptance Tests have been conducted

and the Aceceptance Test Report approved, the Acceptance Test Procedures and Standards have

been achieved, and Acceptance has occurred;

Rev 3 73
Aug 2004




T TS

Johns Creek Fnvironmental Campus

[2} Operating Governmental Approvals EDP shall have issued its

determination, if required, that the Design/Build Work conforms to the applicable order of
approval,

[3] Spare Parts In Storage  All spare parts required by the applicable

Minimum Technical Requirements have been delivered and are in storage at the New Plant;

[4] Transition Plan Complete The D/B Company shall have accomplishted

all the goals of the Transition Plan to the Construction Manager’s satisfaction

[5] Training Plan Complete The D/B Company shall have accomplished

all the goals of the training plan to the Construction Manager’s satisfaction.

[6] Final Operations and Maintenance Manual The D/B Company has

made the required changes ta the Draft O&M Manual and has delivered the Final O&M Manual to
the Construction Manager,

7.11.2 Requirements for Final Completion The D/B Company shall achieve

Final Complction of the Design/Build Project within 30 days after the Scheduled Acceptance Date. The

Transition Period shall have ended. "Final Completion” shall occur when all of the following conditions

have been satisficd:

Rev 3

] Design/Build Work Completed All applicable Design/Build Work

{including all items on the Final Punch List and all clean up, demobilization and remaval of
temporary facilities, construction materials and demolition debris) is complete and in all respects
is in compliance with this Design/Build Contract;

[2] County Assumption of Operational Responsibility  The County has

assumed all operational responsibility for the ICEC.

3 Deliverable Materigl Furnished The /B Company has lurnished to the

Construction Manager alt Deliverable Material required to be delivered pnor to an Acceptance;

[4] Record Drawings The D/B Company shall have delivered to the
Construction Manager a final and complete reproducible set ot record drawings, together with six
copics thereof, in a size and form required by the Construction Manager and as required by the
Minimum Technical Requirements and shall certify that the Design/Build Project was constructed
in accordance with the Minimum Technical Requirements, including any Change Orders. Such
record drawings shall include one mylar copy. The D/B Company shall also provide an electronic
file in AutoCad/DXF format to the extent drawings are prepared in such format; and

[5] Equipment Warranties and Manuals The D/B Company shall

be in possession of, and shall have delivered to the Construction Manager, copies of the warranties
of machinery, equipment, fixtures and rolling stock constituting a part of the Design/Build Project,
together with copies of the Final (Jperations and Maintenance Manual and of all related operating

manuals supplied by the equipment supplier.
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If the D/B Company fails to achieve Final Completion within 45 days following the Scheduled Acceptance
Date, the [/B Company shall he responsible for and reimburse the County for all costs and expenses
incurred by the County as a result of such failure to achieve Final Conpletion within such period,

including, but not limited to, the cost of the construction monitor and reasonable attorneys' fees (if any).

7.11.3  Close-Oul/Final Invoice and Claims Statement The D/B Company shall
prepare and submit to the Construction Manager as soon as practicable follewing the County’s Assumption
of Operational Responsibility, for purposes of demenstrating Final Completion: (1) a certificate of the D/B
Company Contract Representative certifying (a) that all applicable Design/Build Work has been completed
in accordance herewith and with the Minimum Technical Requirements, and {(b) that Acceptance of the
Design/Build Project has occurred; and (23 a claims statement setting (orth a detailed, itemized description,
related dollar amount and grounds for all claims of every kind whatsoever against the County in connection
with or arising out of the Design/Build Work the D/B Company may have; (3) a final invoice; and (4) other
documents and requirements as specified in Appendix 12. 'The Construction Manager shall review the

certificate and the claims statement and shall verify or dispute them in writing within 30 days of receipt,

SECTION 7.12 NO ACCEPTANCE, WAIVER OR RELEASE  Unless other provisions of this

Design/Build Contract specifically provide to the contrary, none of the following, without limitatien, shall

be construed as the County's acceptance of any Design/Build Work which is defective, incomplete, or
otherwise not in compliance with this Design/Build Contract, as the County's release of the B/B Company
from any obligation under this Design/Build Contract, as the County's cxtension of the D/B Company's
time for performance, as an estoppel against the County, or as the County's acceptance of any ¢laim by the
D/B Company:

1] any payment by the County to the D/B Company or any other person
with respect to the Design/Build Project;

[2] the County's approval or acceptance of any drawings, submissions,
punch lists, other documents, certifications, or Desipn/Build Work of the D/B Company or any
Subcoentractor;

[3] the Construction Manager’s review of {(or failure to prohibit} any
construction applications, means, methods, technigues, sequences, or procedures for the
Design/Build Work;

14] the Construction Manager’s enlry al any time on the Site (including any
area in which the Design/Build Work is being performed);

[5] any inspeetion, testing, or approval of any Design/Build Work (whether
finished or in progress} by the Construction Manager or any other person;

[6] the failure of the Construction Manager or any County consultant o

respond in writing to any notice or other communication of the /B Company; or
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[7] any other exercise of rights or [ailure to exercise rights by the County

hereunder.

SECTION 7.13 COMPLIANCE WITH CONTRACT STANDARDS NOT EXCUSED Na
delay or failure by the D/T¥ Company in achieving Substantial Completion, Final Completion or
Acceplance with respect to the Design/Build Work shall excuse the D/B Company from its obligation to
comply with the Contract Standards.

SECTION 7.14 QPERATION AND MAINTENANCE MANUAL
7.14.1  Development The D/B Company shall provide to the Construction Manager

five copies of the Draft Operation and Maintenance (O&M) Manual, prepared in accordance with
Appendix 13, 30 days prior to the beginning of Acceptance lesting for the Design/Build Project. The
content of the Operation and Maintenanice Manual shall be consistent with the Contract Standards, shall
contain a detailed description of the means and methods of pruperly uperating the JCEC and all sampling,
testing and measurement procedures, shall document predictive, preventive and corrective maintenance
procedures, practices and schedules, and shall otherwise be sufficiently detaited to permit the JCEC to be
operated and maintained by a third party reasonably experienced in wastewater treatment. The Operation
and Maintenance Manual shall be developed in a manner which is fully consistent with the computerized
maintenance management system installed and utilized by the D/B Company pursuant to Section 9.4. The
Acceptance Testing operations shall be performed substantially in compliance with the Operation and
Maintenance Manual and the D/B Company's computerized maintenance management system

7.14.2  County Review and Comment The D/B Company shall review znd discuss

in good faith with the Construction Manager any aspect of the draft Operation and Maintenance Manual,
and shall deliver the final Draft Opcration and Maintenance Manual to the Construction Manager prior to
Acceptance Testing Notwithstanding any such review and comment by and discussion with the County, the
Operation and Maintenance Manual shall remain, until a2 final version is submitied and accepted, the
responsibility of the D/B Company. WNeither the review of or comment upon, nor the failure of the
Construction Manager to comment upon, the Operation and Mamtenance Manual shall: (1) relieve the 1)/13
Company of any of its responsibilities under this D/B Contract; (2} be deemed to constitute a representation
by the County that operating the JCEC pursuant to the Draft Operation and Maintenance Manual will cause
the JCEC 1o be in compliance with this D/B Contract or Applicable Law; or {3) impose any liability upon
the County or its officers, employees, agents, consultants or representatives. A l'inal O&M Manual is due

15 days prior to County’s Assumption of Operational Responsibility.
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ARTICLE S
CHANGES IN TTIE WORK

SECTION 8.1 CHANGE ORDERS

81.1 A Change Order is a writlen order to the D/B Company signed to show the
recommendation of the Construction Manager, and the approval and the authorization of the County, issued
after execution of the Contract, authorizing a change in thc Work and/or an adjustment in the Contract Sum
or the Contract Time. Change Orders shall be written using the latest version of AJA Document

G704/CMa, Change Order — Construction Manager-Advisor Edition, or similar form and must be approved

pursuant to Fulton County Policy 800-6. The Contract Sum and the Contract Time may be changed only by
approved Change Order. A Change Order signed by the I3 Company indicates the D/B Company's
agreement therewith, including the adjustment in either or both of the Contract Sum or the Contract Time.

8.1.2  The County, without invalidating the Contract, may order changes in the Work
within the general scope of the Contract consisting of additions, deletions or other revisions, the Coniract
Sum and the Contract Time being adjusted accordingly as determined hy the Construction Manager. All
such changes in the Work shall be documented by Change Order, and shall be performed under the
applicable conditions of the Contract Documents. The 1)/} Company shali proceed with the change to the
Work as soon as the change order is approved by the County and the D/B Company iis given notice by the
Construction Manager.

8.1.3  The cost or credit to the County resulting from a change in the Work shall be
determined in one or more of the following ways:

[n by mutual acceptance of a lump sum properly itemized and supporled
by sufficient substantiating data to permit evaluation;

[2] by unit prices staied in the Contract Documents or subsequently agreed
upon;

[3] by cost to be delermined in a manner agreed upon by the parties and a
mutually acceptable fixed or percentage fee; or

[4] by the method provided in Subparagraph 8.1.4 below.

8§14  Ifnone of the methods set forth in Subparagraphs 8.1.3 [1], 8.1.3 [2] or 8.1.3 [3]
above is agreed upon, the /B Company, provided a wnitten order signed by the County Manager and
Purchasing Agent is received, shall promptly proceed with the Work involved. The cost of such Work shall
then be determined by the County with assistance by the Construction Manager on the basis of the
reasonable expenditures and savings of those performing the Work attributable to the change, The cost of
the change shall include only the items listed in Subparagraph 8.1.5 |1] below, and in the case of either a
decrease or an increase in the Contract Sum, an allowance for overhead and profit in accordance with the
schedules set forth in Subparagraphs &.1.5 [2] und 8.1.6 helow shall he applicd to the cost or credit.

M In such case, and also under Subparagraph 8.1.3 |3] above, the D/B
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Company shall keep and present, in such form as the Construction Manager may prescribe, an
itemized accounting of all actual costs expended, together with appropriate supporting data for
inclusion in a Change Order.

[2] All hourly rate charges shall be submitted to the Construction Manager
for prior review and approval by the County. All hourly rate charges shail be properly supported
as tequired by the Construction Manager with certified payrolls, or their acceptable equivalent.
When authorized to proceed for a given change and actual expenditures have been made prior to
execution of a Change Order for the entire change, such aclual expenditures may be summarized
monthly, and if approved, incorporated into a Change Order. When both additions and credits
covering related Work or substitutions are involved in any one change, the allowance for overhead
and profit shall be figured on the basis of the net increase or decrease, if any, with respect to that
change.

8.1.5 In Subparagraphs E.1.3 and ¥.1.4 above, the items included in "Cost" and "Overhead”
shall be based on the following schedule:

(1] Unless otherwise provided in the Contract Documents, "Cost” shall be
limited to the following: cost of materials incorporated into the Work, including sales tax and cost
of delivery, cost of direct labor (labar cost may inciude a pro rata share of foreman's account of
the change) including social security, old age and unemployment insurance, and [ringe bencfits
required by agreement or custom; workers' or workmen's compensation insurance; rental value of
equipment and machincry; costs for preparing Shop Drawings.

[2] Unless otherwise provided in the Contract Documents, "Cverhead"
shall inchide the following: bund and insurance premiums including increase and deereascs from
change in the Work, supervision, superintendence, construction parking, wages of timekeepers,
watchmen and clerks, small tools, consumable supplies, expendables, incidentals, peneral office
expense, the cost of additional reproduction for the D/B Company's subcontracters beyond that
agreed upon in the Contract Documents, construction parking, any additional costs of craft
supervision by the /B Company's or subcontractors’ superintendents, and overhead charges
which would be customary and expended regardless of the change in the Work due to other
overlapping activities which are included as part of the original Contract, and all other expenses
not included in "Cost" above.

3 In the event that a change is issued by the Owner which would require
the expenditure of substantial amounts for specal supervision (beyond the foreman level) by the
B3 Company, the D/B Company may, al the sole diseretion of the County, be allowed to
incorporate these charges into the agreed cost for the change.

8.1.6  In Subparagraphs 8.1.3 and 8.1.4 above, the allowance for overhead and profit

combined, included in the total cost or credit to the County, shall be based on the following schedule:

{1 For the D/B Company, for any work performed by the D/B Company's
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own forces, ten (10) percent of the cost.
[2] For the VB Company, for any work performed by a D/B Company's
subcontractor, tive (5) percent of the amount due the suboontractor.
3] For cach subconiractor or sub-subcontractor invelved, for any work
performed by that subcontractor's or sub-subcontractor's own forces, ten (10) percent of the cost.
[4] For each subcontractor, for work performed by a sub-subcontractor,
five {5} percent of the amount due to the sub-subcontractor.
15] Cost to which overhead and profit is to be applied shall he determined
in accordance with Subparagraph 8.1.5 above unless modified otherwise.
8.1.7  In order to facilitate checking of quotations for extras or credits, all proposais or
bids, except thuse so minor that their propriety can be seen by inspection, shall be accompanied by a
complete itemization of costs, mcluding labor cost, materials and subcontracts. [.abor and materials shall be
itemized in the manner defined in Subparagraph 8.1.4 above. Where major cost items are subcontracts,
they shall be itemized also. In np case shall 2 change be approved without such stemization.
8.1.8  No payment shall be made for any changes to the contract that are not included

in a fully executed Change Order.

SECTION 8.2 REQUESTS FOR ADDITIONAL COST

8.2.1  If the D/B Company wishes to request an increase in the Contract Sum, the D/B
Company shall give the Construction Manager written notice thereof within twenty (20) days after the
occurrence of the event, or identification of the conditions, giving rise to such request. This notice shall be
given by the /B Company who shall not proceed with the work without the prior approval of the County,
except in an emergeney endangering life or property in which case the D/B Company shall proceed in

accordance with Paragraph 10.7 of this Agreement, and Subparagraph X.1.4 above. No such request shall

be valid unless so made within_the twenty (20) davs specified above. Any change in the Contract Sum

resulting from such request tor equitable adjustment shall be documented by Change Order.

8§22 If the D/B Company considers that additional cost is involved because of, but
not limited to (1) any written interpretation pursuant to Subparagraph 2.2.7 of this Agreement, (2) any order
by the County to stop the Work pursuant to Paragraph 3.3 of this Agreement where the D/B Company was
not at fault, or any such order by the Construction Manager as the County’s agent, or (3) any written order
for a minor change in the Work issued pursuant to Paragraph 8.4 below, the D/B Company shall submit a
request for an increase i the Contract Sum as provided in Subparagraph 8.2.1 above, No such request

shall be valid unless the 1/i3 Company complies with Subparagraph 8.2.1 above.

SECTION 83 MINOR CITANGES IN THE WORK

8.3.1  The Construction Manager will have authority to order minor changes in the

Work not involving an adjustment in the Contracl Sum or extension of the Contract Time and not
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inconsistenl with the intent of the Contract Documents. Such changes shall be effected by written order
issued by the Construction Manager, and shall be hinding on the Counnty and the 1/13 Company. The D/T3

Company shall carry out such written orders promptly.

EREEREREL L F AT LK
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ARTICLE 9
DESIGN/BUILD GURANTEES

SECTION9.1 DESIGN/BUILD GUARANTEES CENERALLY The Johns Creek Environmental

Campus is a Design/Buiid delivery project which is performance based. However, contained in the [¥T3

REP, the /B Contract and Appendices are specific process, equipment and material specifications which
the owncr has dictated will be used in the Design. The D/B Company shall be responsible to seek
clarification of any specification contained in the D/B RFD, the D/B Contract and the Appendices thal

precludes achieving the expected performance.

The D/B Company is expected to understand the risk associated with each of the performance guarantees in
this article. These Design/Build Gurantees arc significant to the succcss of the project. Appendix 18

contains more detatles of the Design/Build Gurantees.

SECTION9.2. EFFLUENT QUALITY GUARANTEE The D/B Company shall design the JCEC
using the flows and pollutant loads shown in tables A2-1 and A2-2. Table A2-5 is the plant effluent quality

performance guarantees for the Johns Creek Environmental Campus. During Acceptance Testing the D/B
Company shall operate the JCEC in accordance with Appendix 15 so as to receive and treat all Influent
flowimg to or reccived at the JCEC and discharge Effluent in compliance with the requirements of
Applicable Law.

6.2.1  Failure of the JCEC to Achieve the Effluent Quality Guarantee During

Acceptance Testing the D/B Company shall be responsible for all Effluent exceedances and reported
violations, The T¥B Company shall have deducted from their inal payment all fines and penalties imposed
by any regulator agency for exceedances and reported violations of any Applicable Law. [f the JCEC fails
to achieve the effluent quality guaranilee, the Whole Plant Acceptance Test specifically, and Acceplance
Testing fails and the Acceptance Date cannot be obtained, the provisions of section 7.9 and section12.2
shall apply.
9.2.2  Eailure of the JCEC to Maintain the Effluent Quality Guarantee During

the initial year of aperations the [/B Company shall supply engincering services and corrective action 1o
corrective any material condition that is responsible for causing an NPDES permit violation Failure to
provide timely correct action will result in the County using funds from the $1,600,000 letter of credit to

contract for the necessary corrective action,

SECTIONS3. ODOR GUARANTEE The /B Company shall design an odor control system for the

JCEC that treats odorous air in order to meet the Odor Control Guarantee. A maximum odor concentration
standard of 5 dilution-to-threshold (D/T) shall be applied at a point 25 feet or greater from any building of
the JCEC. D/T is as defined in ASTM EB-679: Standard of Practice for Determination of Odor and Tuaste
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Thresholds by a Forced-Choice Ascending Concentration Series Method of Limits. This standard plus the
standard of zero {0) Odor Incidents during the first year of eperations (from substantial completion for one
{1) ycar) shall constitule the Odor Control Guarantee.

9.3.1  Preventing Odor Incidents With  respect to ador the parties

acknowledge the extreme scnsitivity of this issue to the gencral public and the difficultics in establishing
meaningful monetary remedies for odor control violations. The D/B Company further acknowledges that,
in the proposal process leading to the execution of this T¥B Contract, the I3 Company had a full
opportunity to propose any system for odor contrel that would accomplish the Odor Control Guarantee
which would have been accomplished at the County's expense, and by making its proposal and by
excculing (his DYB Contract, the DVB Company assumed the risk that the JCEC is capable of controlling
odor to a level required by the Contract Standards. Accordingly, in the event the JCLC fails to achieve the
Odor Conirol Guarantee set forth or refeired to in this Section, and s not excused by Uncentroliable
Circumstances or County Fault, the /B Company shall be obligated to implement such actions as the
County shall determine to be necessary, in light of the nature, extent and repetitiveness of such non-
compliance, to assure that the Odor Control Guarantee is satisfied.

93,2 OdorIncident An "Qdor Incident" for purposes of this /B Contract is an
odor condition emanating from the JCEC, to the extent not caused by Uncontrollable Circumstances or
County Fault, which by its intensity is offensive and repulsive to members of the surrounding community
with a normal sense of smell.

9.3.3  Indicator of an Odor Incident Factors which may be relevant 1o the

determination of an odor condition which may constitute an Odor Incident include without limitation, the
number, frequency, legitimacy and forcefulness of odor complaints logged, the size of the area or
magnitade of the number of individuals affected, and the degree of impact on the individuals affected An
“QOdor Incident” shall be deemed 10 have oceurred when lwo or more independent odor complaints are
received in a 24 hour period from the general public.

9.3.4  Meeling the Odor Guarantee In the event that a period of 365 or more days

elapses without any or any further Odor Incidents being noted by the County the Odor Contrel Guarantee
shall be mct and the conditions for release of the surety shall have been mel

935  ludicial Challenge to County Action No determination or other action taken by

the County pursuant to this Scction shall be subject to judicial challenge as provided m Scetion

except on the grounds that the County acted arbitrarily.

SECTION 9.4. QPERATIONAL COST GUARANTEE The D/B Company shall design the JCEC
using the flows and pollutant loads shown in tables A2-1 and A2-2. Additionally the /B Company using
the instructions in Appendix 18 shall develop Operational Cost estimates for the JCEC. During Acceptance
Testing the I/I3 Company shall operate the JCEC in accordance with Appendix 15 so as o receive and

treat all Influent flowing to or received at the JCLC and discharge Etfluent in compliance with the
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requirements of Applicable Law. During the period of Acceptance Testing the /13 Company shail collect
routine operating date to demonstrate that the operational cost of operating the JCEC in the selected areas
of electrical power consumption, process chemical cost, odor control chemicals cost and sludge disposal
cost is less than or equal to the Operational Cost Estimate calculated in accordance with Appendix 18 and
submitted with the D/B Company’s proposal on Technical Proposal Form 10. Once the Operational Cost
Guarantee has been demonstrated the Guarantee is fulfilled.

94.1  Failure To Demonstrate Operational Cost Guarantee If the Operational Costs,

us calculated using instructions in Appendix 18, are not equal to or less than the Operational Cost Estimates
as provided on Technical Propesal Form 10, the County shall take 24 times the variance (Operational Cost

minus Opcrational Cost Estimates) and deduct that amount from the final payment to the 13/13 Company.,

SECTION 9.5. NOISE GUARANTEE

9.5.1  During Construction ‘The 1I/B Company shall take action to niinimize the

noise ¢reated during construction of the Design/Build Work and o comply with the requircments of
Appendices 2 and 18 with regard to the nowse, The 1B Company shall comply with Fulton County Noise
Ordnance and all Applicable Law with regard to noise.

952  Background Noise Measurements Background noise levels were
measured at two poinls beyond the Plant envelope, where the public has access und where people are living
of engaging in recreational activities. The data, collected over three 24-hour periods, were measured with a
noise dosimeter set with A weighting, slow response, and a 5-dB exchunge rate. Figure A l-2, Appendix 2
shows the location of the noise monitoring points. Table A2-6 summarizes the collected data. The average
value for each monitoring point listed in the table in Appendix 2 is the benchmark for the required Noise
Guarantee. (Once construction has ceased, the permanent equipment associated with the plant is placed into
operation and accepled by the County, noise levels measured at the twoe monitoring points shall not exceed
benchmark background noise levels by more than 3 d} on a TWA basis. The human ear can detect a
perceptible change in noise at this point. An increase in noise by 5 dB is a recadily perceptible change,
impacting residents in the community

9.53  120-Day Whole Plant Acceptance Testing During the 120 day Whole
Plant Acceptance Testing the D/B Company shali verify by taking noise meter readings at the locations
shown in Figure A2-2, Appendix 2 at four individual tmes during any four 24-hour periods and
substantiating that the background noise levels are equal ta or below the values in Table A2-6. Once this

has been demonstrated successfully by the D/B Company the Guarantee has been met

EE 22222 222 L
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ARTICLE 10
SAFETY

SECTION 10.1 DESIGN BUILDER’S SATETY, HEALTH AND LOSS PREVENTION
IPROGRAM

10.1.1 The D/B Company shall be responsible far designing and implementing u
comprehensive project-specific safety, health and loss prevention process and/or program and employee
substance abuse program for this project. All Sub-Contractors must either implement their own program
that meets these requirements or follow the D/B Company’s safety, health and loss prevention process
and/or employee substance abuse program

10.1.2  The Safety, health and loss prevention process and/or employee substance abuse
program must meet or exceed all governmental regulations (OS11A, LPA, DOT, State, local), and comply
with other specific Fulton County or Owner Controlled Insurance Program (OCIP) (Exhibit B}
requirements, and with any other safety, health and loss prevention requirements detailed in the Contract
Documents, including the requirements of the Contractor Safety and Health Management Process which is
attached hereto and incorporated herein.

10.1.3 Pror to Notice to Proceed the D/B Company shall submit in writing to the
Construction Manager, the D/B Company’s written Safety, Health and Loss Prevention Process and/or
Program and Employee Substance Abuse Program and those of Sub-Contractors that meet or exceed the
requirements referenced in the Contract Documents. Included in this submittal will be the name and
qualificattons of the site safety representalive,

10.1.4  Prior to issuing the Notice to Proceed (N'TP), a meeting will be held with the
N/ Company and all Sub-Coniractors to review the safety, health and loss prevention precess and/or
program requirements, submittals to be provided by the [)/B Company, OCITP requirements and procedurcs,
and the OCIP accident prevention process.

10.1.5 These program submttals must be reviewed and accepted by the Construction
Manager a5 mceting or exceeding salety, health, and loss prevention process and/or program requirements.

A Notice To Proceed (NTP} with the work will not be issued until these submittals have been accepted.

SECTION 10,2 DESIGNATION OF SAFETY REPRESENTATIVE The D/R Company will

designate an employee by (name, phone number, pager number) as Site Safety Representative. This

emplovee will have sufficient training and knowledge of safety and health principles, regulations, and
pracedures to supervise and implement the safety, health and loss prevention program and shall report to
the D/B Company’s Project Manager.  Since the JCLEC has significant risk and hazard potential, the D/B
Company must designate a qualificd employee to be the full time Site Safety Representative. This person
should address safety, health and loss prevention activitics for the complcte project including Sub-

Contractors.
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SECTION10.3 SAFETY, HEALTH, AND 1.0SS PREVENTION PROCESS GUIDELINES AND
REQUIREMENTS The County and Construction Manager reserve the

right, but assume no duty, to cstablish and enflorce safety, health, and loss prevention guidelines and to
make the appropriate changes in the guidelines, for the protection of persons and property and to review the
efficiency of all protective measures taken by the D/B Company. The D/B Company shall comply with all
safety, health, and loss prevention process guidelines and requirements and changes made by the County or
Construction Manager The issuance of any such guidelines or changes by the County or Construction
Managcr shall nol relieve the D/B Company of its duties and responsibilities under this Agreement, and the
County or Construction Manager shall not thereby assume, nor be deemed to have sssumed, any such

duties or respensibililies of the D/B Company.

SECTION 10.4 COMPLIANCE OF WORK, EQUIPMENT, AND PROCEDURES WITH ALL
APPLICARLE LAWS and REGULATIONS
10.4.}  All Work, whether performed by the D/B Company or its Sub-Contractors of

any tier, or anyone directly or indircetly employed by any of them, and all cquipment, appliances,
machinery, materials, tools and like ttems incorperated o used in the Work, shall be in compliance with
and conform to:

[1] All applicable laws, ordinances, rules, regulations and orders of any
public, quasi-public or other governmentz] authority relating to the safety of persons and their
proteclion against injury, specifically including, but in no event limited to, the Federal
Occupational Safety and Health Act of 1970, as amended, and all rules and regulations now or
hereafler in effect pursuant to said Act.

[2] All rules, regulations, and requirements of the County or Construction
Manager and its insurance carriers relating thereto. In the event of a cenflict or differing

requirements the more stringent shall govern.

SECTION 10.5 PROTECTION OF TIIE WORK
10.5.1 The I/B Company shall, throughout the perfermance of the Work, maintain

adequate and continuous protection of all Work and temporary facilities apainst loss or damage from
whatever causc, shall protect the property of the County and third parties from loss or damage from
whatever cause arising out of the performance of the Work, and shal! comply with the requirements of the
County or Construction Manager and its insurance carriers, and with all applicable laws, codes, rules and
Tegulations, (as same may be amended) with respect to the prevention of loss or damage to property as a
result of fire or other hazards.

10.5.2 Caonstruction Manager may, but shall not be required to, make periodic

inspections of the Project work area. In such event, however, the D/B Company shall not be relieved of its
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aforesaid responsibilities and the Construction Manager shall not assume, nor shall it be deemed to have

assumed, any responsibility othcrwise imposed upon the assurance of D/B Company by this Agreement,

SECTION 10.6 SAFETY EQUIPMENT

10.6.1 'The /B Company shall provide o each worker on the Project work area the
proper safety cquipment for the duties being performed by that worker and will not permit any worker on
the Project work area who fails or refuses to use the same. The County or Construction Manager shall have
the right, but not the obligation, to order the removal of a worker from the Project work site for his‘her
failure to comply with safe practices or substance abuse policies, and the /B Company shall promptly

comply with the Safely Program or Substance Abuse Program and all such orders.

SECTION 10.7 EMERGENCIES

10.7.1 In any emergency affecting the safely of persons or property, or in the event of a
claimed violalion of any [ederal or state safety or health law or regulation, arising out of or in any way
connected with the Work or its performance, the /B Company shall act immediately to prevent threatened
damage, injury or loss and 10 remedy said violation. Failing such action the County or Construction
Manager may immediately take whatever steps 1 deems necessary including, but not limited to, suspending
the Work as provided in this Agreement.

10.7.2 'Ihe County or Construction Manager may offset any and all costs or cxpenscs
of whalever nature, including attorneys' fees, paid or incurred by the County or its agent(s) (whether such
fees are for in-house counsel or counsel retained by the County or Construction Manager), in taking the
steps authorized by Section 10.7.1 above against any sums then or thereafter due to the D/B Company. The
D/B Company shall defend, indemnify and hold the County, its officers, agents, employees and the O.C.L.P.
Administrator harmless against any and all costs or expenses pursuant to Section 10.7.1, by whomsoever
incurred. 1f the D/B Company shall be entitled to any additional compensation or extension of time on
account of cmergency work not due to the fault or neglect of the D/B Company or its Sub-Contractors, such
additional compensation or extension of time shall be determincd in accordance with Article § and Article

12 of this Agreement.

SECTION 10.8 SUSPENSION OF THE WORK

10.8.1 Should, in the judgment of the Construction Manager, the D/B Company or any
Sub-Contractor fail to provide a safc and healthy work place or fail to follow the safety requirements
defined in the Contract Documents and approvals, the Construction Manager shall have the right, but not
the obligation, to suspend work i the unsafe areas until deficiencies are corrected. All costs of any nature
{including, without limitation, overtime pay, liquidated damages or other costs arising out of delays)

resulting from the suspension, by whomsoeever incurred, shall be borne by the D/B Company.
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10.8.2 Should the D/B Company or any Sub-Contractor fail to provide a sale and
healthy work place or fail to follow the safety requirements defined in the Contract Documents and
approvals after being formally notificd in writing by the Construction Manager of such non-compliance, the

/B Contract may be terminated in accordance with Article 12 of the D/B Contract.

SECTION 10.9 D/B_ COMPANY’S INDEMNITY OF THE COUNTY FOR D/B COMPANY'S
NON-COMPLIANCE WITH SAFETY PROGRAM

10.9.1 The D/B Company recognizes that it has sole responsibility to assure its Salety
Program is implemented and to assure its construction services are safely provided. The /B Company
shall indemnify, delend and hold the County and its agents harmless, [rom and against any and all liability
(whether public or private), penalties {contractual or otherwise), losses, damages, costs, attorneys' fees,
expenses, causes of action, claims or judgments resulting, either in whole or in part, [rom any failure of the
13/i3 Company, its Sub-Contractors of any tier or anyene directly or indirectly employed by any of them or
for whose acts any of them may be liable, to comply with the safety requirements of the I/B Contract, The
/B Company shall not be relieved of tts responsibilities under the safety requirements of the /I3 Contract
should the County or its agent(s) act or fail to act pursuant to its rights hereunder. The County, its agents,
and the ().C.I.P. Administrator shall not assume, nor he deemed to have assumed, any responsibilities
otherwise imposed upon the D/B Company by this Agreement, by virtue of providing the Safety Program
Guidelines.

13.9.2 The IVB Company shall not raise as a defense to its obligation to mdemnify
under this Section 1019 any failure of those indemnified hereunder to assure 1/3 Company operates safely,
it being understood and agreed that no such failure shall relieve the IVB Company from its obligation to
assure safe operations or from its obligation to so indemnify. The /B Company also hereby waives any
rights it may have to seek contribution, either directly or indirecily, from those indermmified hereunder,

10.9.3 TIn any and all claims against those indemnified hereunder by any employee of
the /B Company, any Sub-Contractor of any tier or anyone directly or indirectly employed by any of them
or anyone for whosc acts any of them may bc liable, the indemnification obligation under this Section 10.9
shall not be limited in any way as to the amount or type of damages, compensation or benefits payable by
ar for the [¥T3 Company or any Sub-Contractor of any tier under any workers' compensation act, disability

benelit or other employee benefit acts.,
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ARTICLE 11
INSURANCE, UNCONTROLLABLE CIRCUMSTANCES
AND INDEMNIFICATION

SECTION 11.1 INSURANCE

11.1.}  D/B Company Insurance At all times during the Term of this Design/Build

Contract, the [ Company shall abtain and maintain or cause Lo be obtained and maintained the Required
Insurance in accordance with the requirements of Appendix 9A and shall pay all premiums with respect
thereto as the same hecome due and payable.

11.1.2  Insurers. Deductibles and County Rights  All insurance required by this
Section shall be obtained and maintained from financially sound and generally recognized responsible
insurance companies meeting the qualifications set forth in Appendix SA. The insurers shall be selected by
the /13 Company with thc consent of the County, which consent shall not be unreasonably withheld, and
shall be authorized to wnte such insurance in the State. T'he insurance coverage may be written with
deductible amounts within the limits allowed in Appendix 9A, and the D/B Company shall be responsible
for paying all deductible amounts. The I3 Company shail also be responsihle for all self-insured
retentions contamed in #s insurance coverages, as well as any excluded losses if such losses are within the
liability of the /B Company hereunder. All policies evidencing such insurance shall provide for: (1)
payment of (he losses to the County and to the D/B Company as their respective interests may appear; and
(2} at least 30 days prior written notice of the cancellation thereof to the D/B Company and the County. All
policies of insurance required by this Section shall be primary insurance without any right of contribution
from other insurance cammed by the County. The County shall have the right to fully participate in all
tnsurance claim seltlemnent negotiations and to approve all final insurance settlements, which approval shall
not be unreasonably withheld.

11.1.3 Certificates, Policies and Notice  The delivery by the D/B Company to the

County of certificates of insurance is requited by this Design/Build Contract as a condition to the
occurrenice of the Design/Build Date. The D/B Company shall also supply the County, upon request, with
certified copies of such policies prompily following issuance by the insurcrs. Whenever a Subcontractor is
utilized, the D/B Company shall either obtain and maintain or require the Subcontractor to obtain and
maintain insurance in accordance with the applicable requirements of Appendix 9A.

11.1.4 Maintenance of Insurance Coverage If the D/B Company fails to pay
any premium for Required Insurance, or if any insurer cancels any Required Insurance policy and the D/B
Company fails to obtain replacement coverage so that the Required Insurance is maintained on a
continuous basis, then, at the County’s election (but without any obligation to do so), the County, following
notice to the /B Company, may pay such premium or procure similar insurance coverage from another
conpany or companies and upon such payment by the County the amount thereof shall be immediately

rcimbursable to the County by the D/B Company. The D/B Company shall not perform Design/Build
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Work during any period when any policy of Required Insurance pertaining to the Design/Build Work is not
in effect. The D/B Company shall comply with all applicable Required Insurance and take all steps
nceessary to assure the Design/Build Improvements remain continuously insured in accordance with the
requirements of this Design/Build Contract dunng the Term hereof. The failure of the /B Company to
obtain and maintain any Reguired Insurance shall not relieve the D/B Company of its Hability for any
losses intended to be insured thereby. Should any failure to provide continuous insurance coverage oceur,
the I)/B Company shall indemnify and hold harmless the County against any Loss-and-Lxpense arising out
of such failure. The purchase of insurance to satisfy the /B Company's obligations under this Section
shall not be a satisfaction of uny D/B Company liability under this Design/T3uild Contract or in any way

Tirnit, modity or satisfy the D/B Company's indemnity obligations hereunder.

SECTION 11.2. LOSS, DAMAGE OR DESTRUCTION TO THE D/B WORK

11.2.1 Prevention and Repair The I/B Company shall use care and diligence, and

shall take all appropriate precautions, te protect the Design/Build Work from loss, damage or destruction.
The VB Company shall immediately notify the County and the insurers of any damage or destruction to
the Design/Duild Work and as soon as practicable thereatter shall submit a full report to the County. The
D/B Company shall also submit to the County within 24 hours copies of all aceident and other reports filed
with, or given to the 1/I1 Company by, any insurance company, adjuster or Governmental Body. The D/B
Company shall immediately repair, replace and restore the Design/Build Work to at least the character or
candition thereof existing immediately prior to the loss, damage or destruction, in accordance with and
subject to the procedures set forth in Article 8 and Article 11, as applicable. The County shall have the
right to monitor, review and inspect the performance of any repair, replacement and restoration work by the
D/B Company as if such work constituted Design/Build Work hereunder,

11.2.2  Tnsurance and Other Third Party Payments To the extent that any

Tepair, replacement or restoration costs incurred pursuant to this Section ¢an be recovered from any insurer
or from another third party, the D/B Company shall assist the County in exercising such rights as it may
have to effect such recovery. The D/B Company shall provide the County with copies of all retevant
documentation at no cost to the County, and shall assist the County at the County's request, including
participating in conferences, negotiations and litigation regarding insurance claims.

11.2.3  Uninsured Costs The D/B Company shall provide all funds necessary
to pay the costs of repairing, replacing and restoring the Design/Build Work in accordance with this
Section, and all insurance proceeds and recoveries from third parties resulting from damage to or the loss or
destruction of the Design/Build Work shall be for the account of the County and shall be applicd to pay the
D/B Company for undertaking such repair, replacement and restoration; provided, however, that such costs
not covered by insurance proceeds or third party payments shall be bome by the County to the extent the

loss, damage or destruction was caused by Uncontrollable Circumstances or County Fault.
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11.2.4  Repair of County and Private Property The IYVB Company shall promptly
repair or replace all County Property and all private property damaged by the D/B Company or any officer,
director, employee, representative or agent of the D/B Company in connection with the performance of, or
the failure to perform, the Contract Services. The repair and replacements shall restore the damaped

property to its character and condition existing immedialely prior to the damage.

SECTION 113 UNCONTROLLABLE CIRCUUMSTANCES

11.3.1 Relief from Obligations Except as expressly provided under the terms of this
Design/Build Contract, neither party to this Design/Build Coniract shall be liable 1o the other for any loss,
damage, delay, default or lailure to perform any obligation to the extent it results from an Uncentrollable
Circurnstance. The parties agree that the relicf for an Uncontrollable Circumstance described in this Section
shall apply to all obligations in this Design/Build Contract, except to the extent specifically provided
otherwise, notwithstanding that such relief is specifically mentioned with respect to certain obligations in
this Design/Build Contract but not ather obligations. The occurrence of an Uncentrollable Circumstance
shall not excuse or delay the performance of a party's obligation to pay monies previously acerued and
owing under this Design/Build Contract, or to perform any obligation hercunder not affected by the
occurrence of the Uncontrollable Circumstance. The County shall pay the Design/Build Fee during the
continuance of any Uncontrollable Circumstance, adjusted to account for any cost reductions achieved
through D/B  Company mitigation measures required by subsection 11.3.2 of this Section, as well as for
any cosl increases to which the D/B Company is entitled under subsection 11.3.3 of this Section.

11.3.2 WNotice and Mitigation  The party that asserts the occurrence of an
Uncontrollable Circumstance shall notify the ather party by telephone or facsimile, on or promptly afler the
date the party expericneing such Uncontrollable Circumstance first knew of the commencement thereof,
followed within 5 days by a written deseription oft (1) the Unconirollable Circumstance and the cause
thereof {to the extent known);, and (2} the date the Uncontrollable Circumstance began, its estimated
duration, and the estimated time during which the performance of such parly's obligations hereunder shall
be delayed, or otherwise aflected. As soon as practicable after the occurrence of an Uncontrollable
Circumstance, the affected party shall also provide the other party with a description of: (1) the amount, if
any, by which the Fixced Design/Build Price is proposed to be adjusted as a result of such Uncontrollable
Circumstance; (2) any areas where costs might be reduced and the approximale amount of such cost
reductions; and (3) its estimated impact on the other obligations of such party under this Design/Build
Contruct,. The affected party shall also provide prompt written notice of the cessation of such
Uncontroliable Circumstance. Whenever an Uncontrollable Circumstance occurs, the party claiming to be
adverscly affected thereby shall, as promptly and as rcasonably possible, use all teasonable efforts to
eliminate the cause thereof, reduce costs resulting therefrom, mitigate and limit damage to itself and the
othcr party, and resume full performance under this Design/Build Contract. While the Uncontrollable

Circumstance continues, the affected party shall give notice to the other party, before the first day of cach
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succeeding month, updating the mformation previously submitted. The party claiming to be adversely
affected by an Uncontreliable Circumstance shall bear the burden of proef, and shali {furnish promptly any
additional documents or other information relating to the Uncontrollable Circumstance reasonably
requested by the other party.

11.3.3 Conditions to Performance. Design/Build Price, and Schedule Relief  If and to

the extent that Uncontrollable Circumstances interfere with, delay or increase the cost of the DV/B
Company's petforming the Design/Build Work in accordance herewith, and the D/B  Company has given
timely notice as required hy this Section, the D/B Company shall be entitled 1o relief from its performance
obligations, an increase in the Fixed Design/Build Price, or an extension of schedule which properly
reflects the interference with performance, the amount of the increased cost, or the time lost as a result
thereof, in each case only to the minimum extent reasonably forced on the D/B Company by the event, and
the 1B Company shall perform all other Conlract services. The proceeds of any Required Insurance
available 1o meet any such increased cost, and the payment by the 1¥T3 Company of any deductible, shall
be applicd to such purpose prior to any determination of cost increase payable by the County under this
Section. Any cost reduction achieved through the mitigating measures undertaken by the /B Company
pursuanl (o subsection 11.3.2 of this Section upon the occurrence of an Uncontrollable Circumstance shall
be reflected in a reduction of the amount by which the Design/Build Pricc would have otherwise been
increased or shall serve to reduce the Design/Build Price 1o reflect such mitigation measures, as applicable.
In the event that the /13 Company believes it is entitled to any performance, price or schedule relief on
account of any Uncontrollable Circumstance, it shall furnish the County written notice of the specific relief
requested and detailing the event giving rise to the claim within 30 days afier the giving of notice delivered
pursuant to subsection 11.3.2 of this Section. Within 30 days after receipt of such a timely submission
from the 1/13 Company the County shall issue a written determination as to the extent, if any, it concurs
with the D/B Company claim for performance, price or schedule relief, and the reasons therefor,

11.3.4  Acceptance of Relief Constitules Release  The VB Company's acceptance of

any performance, price or schedule relief under this Section shall be construed as a release of the County by
the ¥ Company (and all persons claiming by, through, or under the /B Company) for any and all

Luss-and-Expense resulting from, or otherwise attributable to, the event giving rise to the relief claimed

SECTION 11.4. INDEMNIFICATION The D/B Company shall indemnify, defend and hold harmless
the County, and its appointive officers, dircetors, employees, representatives, agents and contractors (each,
a "County Indemnitee"), from and against (and pay the full amount of} any and all Loss-and-Expensc
arising from or in connection with (or alleged to arise from or in connection with) (1) any failure by the
D/B Company to perform its cbligations under this Design/Build Contract; (2) the negligence or willful
misconduct of the /B Company or any of its ollicers, directors, employees, representatives, agents or
Subcontractors in connectien with this Design/Build Contract; (3) D/B  Company Fault; or (4} the
performance of the /B Company's obligations under this Agreement. The D/B  Company shall also
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mdemnify the County as and to the extent provided elsewhere in this Design/Build Contract. The /B
Company's indemnity obligations hercunder shall not be limited by any coverage exclusions or other
provisions in any insurance policy maintained by the D/B Company which is intended to respond to such
events. ‘The /B Company shall not, however, be required to reimburse or indemnify any County
Indemnitee for any Loss-and-Expense to the extent caused solely by the negligence or willful misconduct
of any County Tndemnitee or to the extent attributable to any Uncontrollable Circumstance. A County
Indemnitee shall promptly notify the /B Company of the assertion of any claim against it for which it is
entitled to be indemnified hereunder, and the D/B Company shall huve the right to assume the defensc of
the claim in any Legal Proceeding and to approve any settlement of the claim. These indemnification
provisions are for the protection of the County Indemnitees only and shall not cstablish, of themselves, any
liability to third parties. This indemnification obligation shall include, but is not limited to, all claims
against the County by a current or former officer, dircetor employee, representative or agent of the D/B
Company, the Guarantor or any Subcontractor, and the D/B  Company expressly waives all immuntty and
limitation en liability under any worker’s compensation act, disability benefit act, employee benefit act or
any other Applicable Law of any jurisdiction which would otherwise be applicable in the case of such a

claim. The provisions of this Section shall survive termination of this Design/Build Contract,

LLELLEI N LLEELE L]
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ARTICLE 12
BREACH, DEFAULT, REMEDILS AND TERMINATION

SECTION 12.1. REMEDIES FOR BREACH The parties agree that, except as otherwise provided in
Sections 12.2, 12.3 and 12.4 with respect to tcrmination rights, in the event that either party breaches this
Desigi/Build Contract, the other party may exercise any Jepal rights it has under this Design/Build
Contract, under the Security Instruments and under Applicable Law 1o recover damages or 10 secure
specific perfonnance, and that such rights to recover damages and to secure specific performance shall
ordinarily constitute adequate remedies for any such breach. Neither party shall have the right to terminate

this Design/Build Contract for cause except upon the occurrence of an Event of Default.

SECTION 12.2. EVENTS OF DEFAULT BY THE I¥VB COMPANY

12.2.! Events of Default Not Requiring Previous Notice or Further Cure Opportunity

for Termination Each of the following shall constitute an Livent of Default by the D/B Company upon
which the County, by notice to the /B Company, may tenminate this Design/Build Contract without any

requirement of having given notice previously or of providing any turther cure opportunity:

[1] Security for Performance The failure of the /B Company to obtain,
maintain in full force and cffect or renew within 30 days prior to expiration any Security
Instrument required by Article 13 as security for the performance of this Design/Build Coniract,
without excuse for Uncontrollable Circumstances or County Fault;

[2] Failure to Achieve Acceptance The failure of the I/ Company to
achieve the Acceptance Date prior to the end of the Extension Period;

3] Gross Misfeasance The failure or refusal of the D/B Company
to perform a material obligation hereunder such that the failure or refusal constitules a gross
misfeasance of duty, notwithstanding the fact that at the time the notice of an Event of Default is
given such failure or refusal 1o perform may no longer exist or be continuing;

[4] Insolvency The insolvency of the D/B Company or the
Guarantor as determined under the Bankruptcy Codc;

[5] Voluntary Banlouptey ~ The filing by the 113 Company or the

Guarantor of a petition of voluntary bankruptcy under the Bankruptcy Code; the consenting of the
N/B Company or the Guarantor to the filing of any bankruptey or reorganization petition against
the D/B Company or the Guarantor under the Rankruptcy Code; or the filing by the D/B Company
or the Guarantor of 4 pelition to reorganize the D/B Company or the Guarantor pursuant to the
Banlauptey Code;

16] Involuntary Bankruptey The issuance of an order of a court of

competent jurisdiction appointing a recciver, lquidalor, custodian or trustee of the /B Company
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or the Guarantor or of a major part of the D/B Company's or the Guarantor's property,
respectively, or the filing against the [B Company or the Guarantor of a petition Lo recrganize the
D/B Company or the Guaranlor pursuani to the Bankruptey Code, which order shall not have been
discharged or which filing shall not have been dismissed within 20 days after such issuance or
filing, respectively; or

[7] Default of Guarantor The failure of the Guarantor to perform any

payment or other obligation under the Guaranty in a timely manner, the matertal untruth of any
representation ot warranty made by the Guarantor in the Guaranty Agreement, or the failure of the
Guarantor to comply with the terms and conditions of Section 13.1.

12.2.2 Events of Default Requiring Previous Notice and Curc Opportunity  for

Termination It shall be an Event of Defsult by the I¥B Company upen which the County may
terminate this Design/Build Contract, by notice to the D/B Company, if: {1) any representation or warranty
of the /B Company hereunder or the Guarantor under the Guaranty Agreement was {alse or inaccurate in
any material respect when made, and the legality of this Design/Build Contract or the Guaranty Agreement
or the ability of the /B Company to carry out its ohligations hereunder or the ability of the Guaranlor to
carry out its ohligation thereunder is thereby adversely affected; or (2) the D/B Company fails, retuses or
otherwisc defaults in its duty (a2) topay any amount required to be paid to the County under this
Design/Build Contract within 60 days following the due date for such payment, or (b) to perform any
material obligation under this Design/Build Contract (unless such default is excused by an Uncontrollahle
Circumstance or County Fault as and to the extent provided herein), except that no such default (other than
those set forth in subsection 12.2.1 of this Section) shall constitute an Event of Default giving the County
the right 1o terminate this Design/Build Contract for cause under this subsection unless:

[1] The County has given prior written notice to the D/B Company stating
that in its opinion a specified default in its duty to pay or perform exists which gives the County a
right to terminate this Design/Build Contract for cause under this Section, and describing the
default in reasonable detail; and

12] The 1M Company has not initiated within 4 rcasonable Lime (in any
event not more than 30 days from the initial default notice) and continued with due diligence to
carry out to completion all actions reasonably necessary to correct the default and prevent its
recurrence.

[3] If the IVB Cempany shal} have initiated within such reasonable time
and continued with due diligence to carry out to completion all such actions, the default shall not
constitute an Event of Default during such period of time (in any event not more than 60 days
from the initial default notice) as the D/B Company shall continue with due diligence to carry out

to completion all such actions.

12.2.3  (ther Remedies Upon /B Company Event of Defaull The right of

termination provided under this Section upon an Event of Default by the [)/B Company is not exclusive. If
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this Design/Build Contract is terminated by the County for an Event of Default by the D/B Company, the
County shall have the right to pursue a cause of action for actual damages and to exercise all other remedics
which are available to it under this Design/Build Contract, under the Sceurity Instruments and under
Applicable Law. Without limiting the foregoing, upon any terminatien of the /B Company for an Event of
Defaull the damages payable by the D/B Company to the County shall include: (1) the costs of 10.1.6
completing the Design/Tuild Project and any Change Orders then under construction, (2) making all repairs
and reptacements to the New Plant caused by the Event of Default (3) remedying any public health and
safety problems, and (4) paying all unpaid fines and penalties payable to any Governmental Body, in each
case resulting from any breach of this Design/Build Contract by the D/B Company. Such termination
damagces shall also include, without limitation, (1) the estimated present value (at a 6% discount factor) of
the aggregate Design/Build Price for the balance of the Design/Build Project; plus (2) all reasonable costs
incurred by the County in procuring, negotiating and implementing a new Design/Build contract with a
replacement contractor, if any. The D/B Company shall not be entitled 1o any compensation for services

provided subscguent to receiving any notice of termination for an Event of Default under this Section.

SECTION 12.3. EVENTS OF DEFAULT BY THE COUNTY.

12.3.1 Events of Default Permitting Termination  Fach of the following shall

constitute an Event of Default by the County upon which the D/B Company, by notice to the County, may
lerminate this Design/Build Contract:

[1] Representations and Warranties  Any representation or warranty of

the County hereunder was false or inaccurate in any material respect when made, and the legality
of this Design/Build Contract or the ability of the County to carry out its obligations hereunder is
thercby adversely alfected; or

{2] Failure to Pay or Perform The failure, refusal or other default by the

County in its duty: (1) to pay the amount required to be paid to the D/B Company under this
Design/Build Contract within 60 days following the due date for such payment; or (2) to perform
any other material obligation under this Design/Build Contract (unless such default is excused by

an Uncontrollable Circumstance or D/B Company Fault).

12.3.2 Noftice and Cure Opportunity No such default described in subsections
12.3.1 [17 or {2] of this Section shall constitute an Event of Default giving the D/B Company the right to
terminate this Design/Build Contract for cause under this subsection unless:

[1] The D/B Company has given prior wrilten notice to the County stating
that a specified default exists which gives the D/B Company a right to terminate this Design/Build
Contract for cause under this Scetion, and describing the default in reasonable detail; and

[2] The County has not initiated within a reasonable amount of time (in

any event not more than 30 days from the initial default notice) and continued with due diligence
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to carry out to completion all actions reasonably necessary to correct the default and prevent its
recurrence.

{31 If the County shall have initialed within such reasonable time and continued
with due diligence to carry out 1o completion all such actions, the default shall not constitute an
FEvent of Default during such peried of time (in any event not more than 60 days from the inittal
default notice) as the County shall continue with due diligence to camry out to completion all such

actians

SECTION 12.4. COUNTY CONVENIENCE TERMINATION DURING THE DESIGN
CONSTRUCTION PERIOD.
12.4.1 Termination Right and Fee The County shall have the right at any lime

after the Design/Build Date, exercisable in its sole discretion, for its convenience and without cause, to
terminate this Design/Build Contract upon 90 days’ written nctice to the D/B Company, If the County
exercises its right to terminate the Design/Build Contract pursuant to this Scction, the County shall pay the
VB Company a convenience termimation fee cqual to $500,000. If the County exercises its rights pursuant
10 this Scction subsequent to the issuance of the Notice-to-Proceed with the Design/Build Work and before
the Acceptance Date, the County shall also pay the D/B Company the unreimbursed Cost-Substantiated
amounts incurted by the D/B Company in connection with the Design/MTiuild Work (not 1o exceed the
amount provided therefor in the Maximum Drawdown Schedule), subject to the maximum drawdown
schedule set forth in Appendix 21 hereto with respect to timing of any such payments by the County and
demobilization..,

124.2 Uncontrollable Cirgumstances In the event an Uncontrollable Circumstance

causcs a tolal constructive loss of the New Plant, or in the event an Uncontrollable Circumstance causes an
extraordinary increase in County costs, and thereupon the County elects to exercise its right of convenience
termination under this Section, the amount specified in subsection 12.4.1 shall be excluded [rom the
termination fee payable by the County. A "total construclive loss” for this purpose shal! be deemed to have
accurred: if su delermined by the casualty insurance carrier.

1243 Termination Fee Payment Contingent Upon Surrender of Possession  The

County shall have no obligation to pay the convenience termination fee provided for under this Section
except concurrently with the surrender of possession and contrel by the /B Company of the New Plant to
the County.

1244 Adequacy of Termination Payment The D/B Company agrees that the

applicable convenience termination fee provided in this Section shall fully and adequately compensate the
/I3 Company and all Subcontractors for all foregone potential profits, Loss-and-Expense, and charges of
any kind whatsoever (whether foreseen or unforeseen), including initial transition and maobilization costs
and demobilization, employee transition and other similar wind-down costs, attributable to the termination

of the 1>/I3 Company's right to perforin this Design/Build Contract.
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1245 Consideration_for Convenience Teymination Payment The right of the

County to terminate this Design/Build Contract for its convenience and in its sole discretion in accordance
with this Article constitutes an essential part of the overall consideration for this Design/Build Contract,
and the D/B Company hereby waives any right it may have under Applicable Law to assert that the County
owes the /B Company a duty of good faith dealing in the exercise of such right.

12.4.6 Completion or Conlinuance by County After the date of any termination

under this Section, the County may at any time (but without any obligation to do so) take any and all
actions necessary or desirable to continue and complete the Design/Build Project so terminated, including,
without limitation, entering into contracis with other contractors.

12.4.7 Cost Records and Reporting The IVB Company shall prepare and
maintain proper, accurate and complete books and records of the cost and description of the permitting and
other necessary and apprepriate development work which the /B Company has performed since the
Contract Date which is directly related to the /B Company's obligations under this Agreement, the cost of
which would be the responsibility of the County if the County were to cleet W terminate this Agreement or
suspend the D/B Company's Design/Build Work obligations pursuant to this Section 12.4. The D/}
Company shall submit such books and records or a reasonably detailed summary thereof acceptable to the
County, together with a summary statement of monthly and aggregate Reimbursable Expenses incurred, to
the County on 4 monthly basis after the Coniract Date until either the County exercises its right to terminate
or suspend this Agreement or unti] the Design/Build Date oceurs, whichever is earlier. Specific requests by
the 1)/I3 Company for the payment of Reimbursable Expenses shall be supported by the Cost
Substantiation. Within 10 days of receipt of such mformation the County will advise the D/B Company as
to whether and to what cxtent the County disputes such information contained in such books and records.
In addition, en the Contract Date and on the first day of each month thercafter the D/B Company shall
provide to the County an iternized list of all development work expected to be undertaken in the following
iwo months, and the expected costs thereof. The County shall have the right to question the /B Company's
decision to undertake such activities within 10 days of receipt of such information and 1o provide notice to
the D/B Company that such costs will not be Reimbursable lixpenses.

12.4.8  Delivery of Development Work Product to the County Concurrently

with payment by the County to the D/B Conipany of the amount due upon any termination or suspension of
this Agreement under this Section, the [/B Company shall deliver to the County all of its development
work product. Such work product shall include, without limitation, all plans, specifications, designs
(including CADD files in a format requested by the County), drawings, rendering, blueprints, manuals,
equipment layouts, and Governmental Approvals and related applications, submittals and other information

prepared for the purpose of planning, designing, and constructing the JCEC.

SECTION 12.5. OBLIGATIONS OF THE IVB COMPANY UPON TERMINATION OR
EXPIRATION.
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12.5.1 D/B Company Obligations Upon a termination of the /B Company's right to

perforrn this Design/Build Work under Sections 12.2, 12.3 or 12.4, or upon the expiration of this

Nesign/Tuild Contract under Section 2, the D/B Company shall, as applicable:

Rev3

[1] stop the Design/Build Work on the date and to the extent specified by
the County:

2] promptly take all action as necessary to protect and preserve all
materials, equipment, tools, facilities and other property;

3] remove from the New Plant Sitc all construction ecguipment,
implements, machinery, tools, temporary facilities of any kind and other property cwned or leased
by the /T Company (including, but not lirmted to sheds, trailers, workshops and tnilets), and
repair any damage caused by such remaoval;

[4] clean the New Plant Site, and leave them in a neat and orderly
condition;

[5] promptly remove all employees of the I/B Company and any
Subcontractors and vacate the New Plant Site;

6] with respect to Change Orders, promptly deliver to the County a list of
all supplics, materials, machinery, equipment, property and special order itermns previeusly
delivered or fabricated by the [/ Company ot any Subcontractor but not yet incorporated in the
New Plant;

7] deliver ta the County any Operation and Maintenance Manuals or
drafts thereof

[8] advise the County promptly of any special circumstances which might
limit or prohibit cancellation of any Subcontract;

9] promptly deliver to the County copies of all Subcontracts, together with
a statement of:

(a) the items ordered and not vet delivered pursuant to each agreement;
(b) the cxpeeted delivery date of all such itemns:

(c) the total cost of each agreement and the terms of payment; and

(d) the estimated cost of canceling each agreement;

[10] assign to the County any Subcontract that the County clects in writing,
at its sole election and without obligation, to have assigned to it. The County shall assume, and the
D/B Company shall be relieved of its obligations under, any Subcontract so assigned from the date
of such assignment;

[11] terminate all Subcontracts which the County has not directed the D/3
Company to assign, and make no additional agreements with Subcontractors;

[12] as directed by the Counly, transfer 1o the County by upproprate

mstruments of title, and deliver to the Plant (or such other place as the County may specify), all
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special order items pursuant to this Design/Build Contract for which the County has made or is
obligated to make payment;

[13] promptly transfer to the County all warranties given by any
manufacturer or Subcoentractor with respect to particular components of the New Plant or the
Design/Build Work;

[14] notify the County promptly in writing of any Legal Proccedings against the
D/B Company by any Subcontractor or other third parties relating to the termination of the
Management Design/Builds or the Design/Build Work (or any Subcontracts);

[15] give writlen notice of lermination, effective as of date of termination of
this Design/Build Contract, promptly under each policy of Required Insurance (with a copy of
each such notice to the County), but permil the County to elect Lo continue such policies in force
thereafter at its own expense, if possible;

[L6] take such other actions, and exceute such other documents as may be
necessary to effectuate and confirm the foregoing matters, or as may be otherwise necessary or
desirable to minimize the County's cosls, and take no action which shall increase any amount
payable to the County under this Design/Build Contract.

12.5.2 D/B Company Paymenl of Certain Costs. If termination is pursuant to Section

12.2, the D/B Company shall be obligated to pay the costs and expenses of undertaking its post-termination

respansibilities under this Section. I the D/B Company fails to comply with any obligation under this

Section, the County may perform such obligation and the D/B Company shall pay on demand all

reasonable costs thereof subject to Cast Substantiation.

12.5.3 County Payment of Certain Costs, If terminatien is for the convenience of the

County under Section 12.4 or due to a County Event of Default pursuant to Section 12.3, the County shall

pay to the IVB Company within 60 days of the date of the I/B Company's invoice supported by Cost

Substantiation all reasonable costs and expenses incurred by the TW/II Company in satisfying the

requirements of this Section

SECTION 12.6. SURVIVAL OF CERTAIN PROVISIONS UPON TERMINATION All
representations and warranties of the parties hereto contained in Articles 4 and 5 hereof and the rights and
obligalions of the parties hereto pursuant to Scctions [1.2.14,9.2.3, 11.2.1, 11.2.2, 6.4, 7.8, 7.2, 7.1, 7.3,
74,75 77, 7.10,7.11,7.12,11.3,11.4, 13.3, 13 4, 14.3, 14.6.4] hereof shall survive the termination of
this Design/Build Contract. No termination of this Design/Build Contract shall timit or otherwisce affect the

respective rights and obligations of the parties hereto accrued prior to the date of such termination,

SECTION 12.7 NO WAIVERS No action of the County or the D/B Company pursuant to this

Desipn/Build Contract (including, but not limited 1o, any investigation or payment), and no failure to act,

shall constitute a waiver by either party of the other party's compliance with any term or provision of this
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Design/Build Contract. No course of dealing or delay by the County or the D/B Compuny in exercising
any right, power or remedy under this Design/Build Contract shall operate as a waiver thereof or otherwise
prejudice such party's rights, powers and remedies. No single ar partial exercise of (or failurc to exercise)
any right, power or remedy of the County or the IVB Company under this Design/Build Contract shall

preclude any other or further exercise thereof or the exercise of any other right, power ot remedy.

SECTION 12.8 NO CONSEQUENTIAL OR PUNITIVE DAMAGES In no event shall either party be

liable to the other or obligated in any manner to pay to the other, except with respect to mdemnification of
Loss-and-Expenses arising from third party claims for which one party is obligated to indemnify the other
pursuant to the provisions of this Design/Build Contract, any special, incidental, consequential, punitive or
gimilar damages based upon claims arising out of or in cennection with the performance or non-
performance of its obligations under this Design/Build Contract, or the material falseness or inaccuracy of
any representation made in this Design/Build Contract, whether such claims are based upon contract, tort,

negligence, warranty or other legal theory.

SECTION 12.8 FORUM FOR DISPUTE RESOLUTION It is the express intention of the parties that
all Legal Proceedings related to this Design/Build Contract or to the New Plant or to any rights or any
relationship between the parties arising therefrom shall be solely and exclusively initiated and maintained
in the Superor Court of Fuiton County, Georgia. The D/VB Company and the County each irrevocably
consents to the jurisdiction of such courts in any such actions or proceedings, waives any objection it may

have to the laying of the jurisdiction of any such action or proceeding, and waives its right to a trial by jury.

SECTION 12,10 NON-RINDING MEDIATION.

12.10.1 Rights to Request and Decline Either party may request Non-Binding

Mediation of any dispute arising under this Design/Build Contract, whether technical or otherwise, The
non-requesting party may decline the request in ats sole discretion. 1f there is concurrence that any
particular matter shall be mediated, the provisions of his Scelion shall apply.

12.10.2 Procedure The mediator shall be a professional engineer, attormey or
other professional mutually acceptable to the partics who has no current or on-going relationship to either
party. The medialor shall have full discretion as to the conduct of the mediation. Each party shall
participate in the mediator's program to resolve the dispute until and unless the parties reach agreement
with respecl to the disputed matler or one party determines in its sole discretion that its interests are not
being served by the mediation.

[2.10.3 Non-Binding Effect Mediation is intended to assist the parties in resolving

disputes over the correct interpretation of this Destgn/B3uild Contract. No Mediator shall be cmpowered to

render a binding decision.
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. 12.10.4 Relation to Judicial I.egal Proceedings Nothing in this Section shall

opcrate to limit, interfere with or delay the right of either party under this Article to commence judicial
Legal Proceedings upon a breach of this Design/Build Contract by the ather party, whether in leu of,

concurrently with, or at the canclusion of any Non-Binding Mediation.

o M S o o M
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ARTICLE 13
SECURITY FOR PERFORMANCE

SECTION 13.1 GENERALLY

13.1.1  Cost and Expense of Security Instruments  The cost and expense of obtaining

and maintaining the Security Instruments required under this Article as security for the performance of the
D/B Company's obligations hereunder shall be bome by the IX/I3 Compuny without reimbursement from the
County.

13.1.2 Release of Sceurity The County shall have the right at any time hy
written notice to the D/B Company to release the D/B Company from its obligation to provide the Lelter of

Credit required under this Article.

SECTION 13.2 GUARANTOR
13.2.1 QGuaranty Agreement The I¥B Company shal! cause the Guaranty
Agreement te be provided and maintained by the Guarantor during the Term hereof .

13.2.2 Matersal Decline in Guaranior's Credit Standing For purposes of this

Section, a "Material Decline in Guarantet's Credit Standing” shalil be deemed 10 have oecurred if neithet the
D/B Company nor Guaranior maintain the Minimum Financial Criteria set forth in Criteria 1, Criteria I or
Criteria [I contained in Appendix 21 hereto. The D/B Company immediately shall notify the County of
any Material Dectine in Credit Standing.

13.2.3  Credit Enhancement After Acceptance Tf, at any time during the Term of

this Design/Build Contract, a Material Decline in Guarantor's Credit Standing occurs, the T/B Company
shall within 30 days after such occurrence provide credit enhancement of its obligations hereunder by
increasing the amount of the Letter of Credit requircd by Section 13.3 to an amount equal to the 10% of
Vixed Dusign/Build Price and shall maintain such credit enhancement until cither the Guarantor's credit
standing has been Testored 1o investment grade or an additional guarantee is provided by another firm or
/I3 Company acceptable to the County whose credit rating would have avoided (he occurrence of a
Material Decline in the Guarantor's Credit Standing.

SECTION13.3 BONDS

13.3.1 Construction Performance Bonds and Payment Bonds On or hefore the

Design/Duild Dale, the D/B Company shall provide financial security for the performance of its
construction obligations hereunder through a Construction Performance Bond and Payment Bond issued by
a surety company: {1} approved by the County having a rating of "A" in the latest revision of the A.M. Best
Insurance Report; (2) listed in the United States Treasury Department's Circular 570, "Companies Holding
Certificates of Authority as Acceptable Surcties on Federal Bond and as Acceptable Reinsurance

Companies"; and (3) properly registered and licensed to conduct business in the State. The Construction
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Performance Bond and Payment Bond shull be issued by of the D/B Company and surely naming the
County as obligee, substantially in the form crdinarily used by the American Institlule of Architects for such
purpose, subslantially in the amount of the Fixcd Duesign/Build Price, plus a reasenable amount to be
determined by the parties for any estimated Fixed Design/Build Price Adjustments, and shall remain open
until the final acceptance of the Design/Build Improvemcnts.

13.3.2 Monitoring of Sureties = The D/B Company shall be responsible throughout

the Term af this Design/Build Contract for monitoring the finzncial condition of any surety issuing bonds
under this Design/Build Contract and for making inguiries no less often than annually to confirm that each
such surety maintains at least the minimum rating level specified in this Section. In the event the rating of
any issuing surety falls below such minimum level, the /B Company shali promptly notify the County of
such event and shal? promptly fumish or arrange for the fumishing of a subslilute or an additional bond of a
surcty whose rating and other qualifications satisfy all above requirements, unless the County agrees o
accept the surety or agrees to an altemative method of assurance. Upon such notice by the D/B Company of

such an event, the County shall not unrcasonably withhold its approval of such assurance.

SECTION 134 LETTER OF CREDIT

13.4.1 Terms and Purpose On ar before the Acceplance Date, the D/B Company

shall provide further security for the performance of its obligations hereunder through an irrevocable direel
pay letter of credit presentable in Atlanta, Georgia, 1ssued hy a United Statcs bank whose long-term: debt 15
rated "A" or better by either Rating Service and which maintains a banking office in the State (the "Lettcr
of Credit"}. The Letter of Credit shall be in the stated amount of $1,000,000, shall be for a term of one
year, cxtended or replaced so that it remains in cffect unti] 365 days after Acceptance Date, and shall be
issued substantially in the form set forth in the Appendix 22. The County shall be authorized under the
Letter of Credit 1o make one or more sight drawings thereon upon certification to the issuing bank that the
drawing conditions described in subsection 13.3.2 of this Section have occurred. The Letter of Credit shall
permit a drawing thereon in the full stated amount thereof in the event that any required renewal, extension
or replacement thereof is not made prior to 30 days of its expiration. The Letier of Credit shall serve as
security [or the performance of the [WB Company's obligations hereunder, and the stated amount thereof
shall in no way limit the amount of damages to which the County may be entitled for any D/B Company
Lvent of Default hereunder.

13.4.2 Conditipns to Drawing It shall be a condition to the right of the County to
draw on the Letter of Credit, other than a draw based on a failure to renew, extend or replace the Letter of
Credit or based on an Event of Defaclt set lorth in subsection 12.2.1 [4], [5], [6] that the County: has given
the D/T3 Company a notice of termination based on an Event of Default, in which case the County shall
have the right to draw the entire stated amount of the Letter of Credit. Notice to the Guaranlor of a breach
hereof shall not be a condition to the County's drawing rights under the Letter of Credit. In the event that

the County draws on the full amount of the Letter of Credit on account of zn vccurrence of an Event of
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Default as set forth in subscetion 12.2.1 [4], [5], [6] or, the County shall use such moneys to cover any
damages suffered as a result of such event and 1o pay itself any other amounts owed by the /B Company
under the provisiens of the Design/Build Contract, and the Counly shall hold the balance ot such amount a3
security for the /B Company's obligations hercunder, until the final resolution of such bankruptey, when
any remaining funds shall revert to the D/B Company, provided the Design/Build Contract is in full force
and effect and the Letier of Credit has been reinstated.

1343 [Lffect of Final Determination of Damages In the event that subsequent to any
drawing on the Letter of Credit it is determined by any court of competent jurisdiction in a final non-
appealable decision that such drawing to any extent was not permitted hereunder, the County shall pay the
amount wrongfully drawn to the D/B Company topether with interest thereon at the Overduc Rale
caleulated from the date of the drawing o the date of payment to the /B Company as the sole and

exclusive remedy to the /B Company.

ko A ok
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ARTICLE 14
MISCELLANEOUS PROVISIONS

SECTION 141 /B COMPANY BUSINESS The TWB Company agrecs that its business will be
limited to that contemplated by this Design/Build Contract and it will not engage in activities or incur
liabilities other than in conneetion with the D/B Company's performance of this Design/Build Contract and

the transactions contemplated hereby.

SECTHON 14.2 RELATIONSHIP OF THE PARTIES The D/B Company is an  independent

contractor of the County and the relationship between the parties shall be limited to performance of this
Design/Build Contract in accordance with its terms. WNeither parly shall have any responsibility with
respect to the services to be provided or contractual benefits assumed by the other party. Nothing in this
Design/Build Contract shall be deemed to constitute either parly 4 partner, agent or legal representative of
the other party, except as explicitly provided hereunder. Na liability or benefits, such as warkers
compensation, pension rights or liabilities, or other provisions or lisbilities arising out of or related to 2
contract for hire or cmployer/employee relatienship shall arise or accrue to any party's agent or cployee

as a tesult of this Design/Build Contract or the performance Lthereof.

SECTION 143 PROPERTY RIGIITS

14.3.1 Protection from Infringement The D/B Company shall pay all royaltics

and liccnse fees payable in connection with the performance of the Design/Build Work. The D/B Company
shall protect, indemnify and hold harmless the County, and any of the County Indemnitees, from and
against all Loss-and-Expense, and shall defend the County Indemmnitees i any Legal Proceeding, arising
out of or related to the infringement or unauthorized use of any patent, trademark, copyright or trade secret
relating to, or for the performance of the Design/Build Waork, or at its option, shall acquire the rights of use
under infringed patents, or modify or replace infringing equipment with equipment equivalent in quality,
performance, useful life and technical charactenistics and development so that such equipment does not so
infringe. The /B Company shall not, however, be required to reimburse or indemnify any person for any
Loss-and-Expense to the extent due to the negligence or willful misconduct of such person. The provisions
of this Section shall survive termination of this Design/8uild Contract.

14.3.2 Intellectual Property Developed by the [WB Company All intellectual

property developed by the T/B Company at or through the Design/Build Work or otherwise in connection
with the performance of the Design/Build Contract shall be owned by the D/B Company, and shall be made
fully uvailable to the County on demand. Such intellectual property shall include technology, inventions,
innovations, processes, know-how, faormulas and software, whether or not protected as proprietary
information, trade secrets, or patents. The /B Company hereby grants the County an irrevocable,

perpetual and unrestricted right to use such intellectual property for any County purpose, whether before or
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following any Termination Date. Neither the County nor the D/B Company shall license, transfer or
otherwise make available such intellectua] properiy to any third partly for remuneration except with the
consent of the other, which consent may be conditioned upon mutual agreement as to the shating of any

such remuneration.

SECTION 144 INTEREST ON OVERDUE OBLIGATIONS Except as otherwise provided

herein, all amounts due the County hereunder, whether as damages, credits, revenue, charges or
retmhurscments, that are not paid when due shall bear interest at the rate of interest which s the Overdue
Rate, on the amount outstanding from lime to lime, on the basis of a 365-day year, counting the actual
number of days ¢lapsed, and such interest accrued at any time shall, to the extent permitted by Applicable

Law, be deemed added to the amount due as accrued.

SECTION 145 COST SUBSTANTIATION,
14.5.1 Substantiating Non-Fixed Costs The Fixed Design/Build Price has been

negotiated by the partics and fixed by the terms of this Design/Build Contract. Any other cost proposed or
incurred by the D/B Company which is directly or indirectly chargeablc to the County in whole or in part
hereunder shall be the fair market price for the good or services provided, or, if there is no market, shall be
a just and commercially reasonable price. The T)/13 Company shall provide certified Cost Substantiation
for all such other costs invoiced to the County hereunder, and for all estimates and quotations furnished to
the County hereunder for the purpose of negotiating a fixed or lump-sum price for Change Orders, or other
additicnal work necessitated on account of Uncontrollable Circumstances, County Fault or County
dircetlion.

14.5.2 Cousl Substantiation Certificate Any certificate delivered hereunder to
subsluntiate cost shall state the amount of such cost and the provisions of this Design/Build Contract under
which such cost is properly chargeable to the County, shall describe the competitive or other process
utilized by the D/B Company to obtain a fair market price, and shall state such cost 15 a fair market price
for the services or materials to be supplied (or, if there is no market, that such cost is just and commercially
reasonable) and that such services and materials are reasonably required pursuant to this Design/Buld
Contract. The certificate shall be accompanied by copies of such documentation as shall be necessary to
reasonably demonstrate that the cost as to which Cost Substantiation is required has been paid or incurred.
Such documentation shall be in a formal reasonably acceptable to the County and shall include reasonably
detailed information cencerning: (1) all Subcontracts; (2) the amount and character of materials and
services furnished, the persons from whom purchased, the amounts payable therefor and related delivery
and transportation costs and any sales or personal preperty Taxes; (3) a statement of the equipment used
and any renta) payable therefor; (4) D/B Company and Subcontractor worker hours, duties, wages, salaries,
benefits and assessments; and (5) D/B Company and Subcontractor profit, administration costs, bonds,

insurance, taxes, premiums overhead, and other expenses. The D/B Company's entitlement to
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reimbursement of Cost Substantiated costs of the /I3 Company shall be subject to the limitations set forth
in this Section,

14.5.3 Technical Services D/B Company personnel and personnel of Subcontractors

providing technical services shall be hilled at their then currently applicable rates for similar services on
projects of similar size and scope to the Design/Build Worlk.

1454 Mark-Up The D/ Company will be entitled to 2 mark-up of no morc than 13%
for a combination of overhecad, risk, profit and contingency on costs of its own personnel, except with
respect 1o work due to Uncontrollable Circumstances, for which the /I3 Company shall be entitled te no
mark-up for overhead, risk, profit and contingency. No mark-up will be added to the /B Company's costs
for Subcontractors, lodging and meals or travel. Construction and operation Subcontractors similarly will
be entitled to such mark ups wilk respect 1o its personnel costs but no mark ups for costs for their
subcontractors, lodging and meals or travel.

14.5.5 Evidence of Costs Incurred To the extent reasonably necessary to confirm direct

costs required to be Cost Substantiated, copies of ttmesheets, invoices, canceled checks, expense reports,
receipts and other documents, s appropriate, shall be delivered to the County with the request for

reimbursement of such costs.

SECTION 14.6 SUBCONTRACTORS
14.6.! Use Restricled  Subcontraclors may be used to perform any contract services,
subject to the County's right of approval set forth in subsection 14.6.2 of this Section.

14.6.2 ILimitcd County Review and Approval of Permilled Subcontraclors The

Counly shall have the right, based on the critena previded below in this Section, to approve all
Subcontractors which the T/B Company is permitted to engage under subsection 14.6.1 of (his Section for
confract services, except: (1) Affiliates of the D/B Company; (2) equipment suppliers; (3) Gavernmental
Bodies; (4) approved Subcontractors listed on Appendix 6 and (5) Subcontractors hired by the D/B
Company for purposes of remedying an emergency situation. The D/B Company shall furnish the County
written notice of its intention to cngage such Subcontractors, together with all information requested by the
County pertaining 1o the demonstrated responsibility of the proposed Subcontractor in the following areas:
(1) any conflicts of interest; (2) any record of felony criminal convictions or pending felony eriminal
mmvestigations; (3) any final judicial or administrative finding or adjudication of illegal employment
discrimination; (4) any unpaid federal, State, County or local Taxes; and (5) any final judicial or
administrative findings or adjudication of non-performance in contracts with the County or the State, The
approval ot withholding thereof by the County of any proposed Subcontractor shall not create any hability
of the County, ta the D/B Company, to third parties or olherwise. In no event shall any Subcontract be
awarded to any person debarred, suspended or disqualified from State or County contracting for any

services similar in scope to the Design/Build Work.
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14.6.3 Subcontract Terms and Subcontractor Actions The D/B Company shall retain

full responsibility to the County under (his Design/Build Contract for all matters related to the contract
services notwilhstanding the execution or terms and conditions of any Subcontract. No failure of any
Subcontractor used by the T/B Company in connection with the provision of the contract services shall
relieve the D/B Company from its obligations hereunder to perform the contract services. The D/B
Company shall be responsible for settling and resolving with all Subcontractors all claims arising out of
delay, disruption, interference, hindrance, or schedule extension caused by the /B Company or inflicted

on the /B Company or a Subcantractor by the actions of another Subcontractor,

14.6.4 Indemmity for Subcontractor Claims The D/B Company shall pay or
cause lo be paid to all direct Subcontractors all amounts due in accordance with their respective
subcontracts, No Subcontractor shall have any right against the County for labor, services, materials or
cquipinent fumished for the Design/Build Work. The D/B Company acknowledges that its indermnity
obligations under Scction 1 1.4 shall extend to all claims for payment or damages by any Subcontractor who
furnishes or claims to have furnished any labor, scrvices, matenials or equipment in connection with the
contract services.

14.6.5 Membrane System Supplier Subcontract  The D/B Company shall enter into

a subcontract {Exhibil A) with the Membrane System Supplier, Zenon Environmental lnc (the "
Subcontract for the Membrane System for Johns Creek Environmental Campus™), prior to the Contract
Date.  The Suhcontract for the Membrane System for Johns Creel Environmental Campus shall contain
the Scope of Supply and terms and conditions of Zenon’s selected proposal in Tesponsc to the Technology
RFP and as detailed in Appendix 16 for the MBR system. The Subcontract for the Membrane System for
Johns Creek Environmental Campus shall be subject to review and comment by the County for consistency
with the applicable requirements of this Design/Build Contract, and shall not contain any provision which
15 material and adverse to the County. No such review or comment shall amend, alter or affcct this
Design/Iuild Contract or the D/B Company's obligations hereunder in any manner, nor shall the County
incur any liability or expense as a result thereof.

14.6.6 Design Contract In the event the /B Company elects to enter into a contract
with 4 third party to design the Design/Build Project (the "Design Contract™), prior to the Contract Date, the

D/B Company shall enter into the Design Contract with . The Design Contract

shall provide for the design of the Design/Build Project. The 1)esign Contract shall be subject to review
and comment by the County for consistency with the applicable requirernents of this Design/Build
Contract, and shall not contain any provision which is material and adverse to the County. No such review
or comment shall amend, alter or affcct this Design/Build Contract or the /B Company's obligations
hergunder in any manner, nor shall the County incur any liability or expense as a result thereof.

14.6.7 Construchon Contracl In the event the D/B Company elects to enter into a

contract with a third party to Construct the Design/Build Project (the "Construction Contract™), prior to the

Contract Date, the D/B  Company shall enter into the Construction Contract with
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. The Construction Centract shall provide for the construction, installation and

equipping of the Design/Build Work and the performance of all Design/Build Work except work to be
performed by the [3/B Company, work to be performed by other submitted and concurred in subcontract,
design or Acceptance Testing, based upon detailed design drawings, blueprints, plans and specifications
furnished by the D/B Company for such purpose. All such drawings, blueprints, plans and specifications
shall be bascd on and consistent with the Minimum Technical Requircments and alt other terms and
conditions of this Design/Build Contract. The Construction Contract shall be subject to review and
comment by the County for consistency with the requirements of this subsection, and shall not contain any
provision which is material and adverse to thc County. No such review or comment by the County shall
amend, alter or affcct this Design/Build Contract or the D/B Company's obligations hereunder in any
manner, nor shall the County incur any liability or cxpense as a result thereof.

14.6.8 Emergency Power Generators Subcontractor and__|O-year Scrvice  and

Maintenance Agreement Fulton County desires the D/B Company to design and install emergency power

generation systems at both the New Site to support the JCEC and at the Riverside Pump Station site to
support this pump station as specified in Appendix 23, Additionally, the D/B Company shall provide a 10-
year Service und Maintenance Agreement on both of these systems. In the event the D/B Company clects
to enter into a contract(s) with a third party(ies) to provide the above equipment, instaliation and services,
prior to the Contract Date, the D/B Company shall enter into a subcontraci(s) wilh

. After the 126-Whole Plant Acceptance Testing the D/B Company shall assign

any contracts for the 10-year Service and Maintenance Agreements to the County. The complete cost of
ithese 10-year Service and Mainteance Agreements shall be contained within the Fixed Design/Build Price
and the /B Company shall receive no additional compensation with regard to these agreements or the

assigning of the agreements to the County.

14.6.9 Notice io County of Amendments, Breaches and Deflaulis The D/B
Company shall give prior written notice io the County of any proposed and final amendments to the Design

Contract, Construction Contract and the Operation Contract, and shall not enter into any such amendment
which is material und adverse to the rights and obligations of the County hereunder without the County's
prior written consent. The [)/13 Company shall notify the County promptly of any material breach or event
of default occurring under the Construction Contract or the Operation Contract and the probable effect on
the Design/Build Work. The D/B Company shall keep the County apprised of the course of the dispute and
shall advise the County of its ultimate resolution.

14.6.10 Assignability  All Subcontracts entered into by the D/B Company with
respect to the contract services shall be assignable to the County, solely at the County's election and

without cost or penalty, upon the expiraiton or termination of this Design/Build Contract,

SECTION 14.7 ACTIONS OF THE COUNTY IN ITS GOVERNMENTAL CAPACITY
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14.7.1 Rights as Government Not Limited MNothing in this Design/Build Contract shall

be interpreted as limiting the rights and obligations of the County in its governmental or regulatory
capacity, (including uctions to protect health, safety and welfare or to protect the cnvirenment), or as
limiting the right of the I} Company to bring any action against the County, not based on this
Design/Build Contract, arising out of any act or onussion of the County in its governmental ar regulatory
capacity.

14.7.2  No County Obligation to Issue Governmental Approvals Nothing in this

Design/Build Contract shall obligate the County to issue or approve any Governmental Approval required
with respect to the JCEC or the Design/Build Work, and the County shall not be deemed to be in breach or
default hereunder as a result of any delay or failure in the issuance or approval of any such Governmental
Approval. The County retains all issuance and approval rights it has under Applicable Law with respect to
such Governmental Approvals, and none of such rights shall be decmed to be waived, modified or amended

as a consequence of the exccution of this Design/Build Contract.

SECTION 14.8 ASSIGNMENT

14.8.1 By the ¥} Company The D/B Company shall not assign, transfer, convey,
lease, encumber or otherwise dispose of this Design/Build Contract, its right to execute the same its duties
and obligations hereunder, or its right, title or interest in all or any part of this Design/Build Contractor any
monies due hereunder whatsoever, whether legally or equitably, by power of attomey or otherwise, without
the prior wrtten consent of the County. Any such eonsent given in onc instance shall not relieve the D/B
Company of its obligation to obtain Lhe prior written concent of the County to any further assignment. Any
assignment of this Design/Build Contract which is approved by the County shall reguire the assignee of the
D/B Company to assume the performance of and observe all obligations, representations and warranties of
the D/B Company under this Design/Build Contract, and ne such assignment shall relieve the Guarantor of
any of its obligations undcr the Guaranty Agreement, which shall remain in full force and effect during the
Term hereol. The appreval of any assignment, transfer or conveyance shall not operate to release the D/B
Company in any way from uny of its obligations under Design/Build Conftract unless such approval
specifically provides otherwise.

14.8.2 Dy the Counly The County may not assign its rights or obligations under this
Design/Build Contract without the prior written consent of the /T3 Company. The County may, however,
assign its rights and obligations under this Design/Build Contract, without the consent of the D/B
Company, to a truslee in connection with future bond issuances as security for such bunds, ur to another
Governmental Body if such assignec assumes, and is legally capable of discharging, the duties and

abligations of the County hereunder.
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SECFION 149 BINDING EFFECT This Design/Build Contract shall bind and inure ta the bencfit of

and shall be binding upon the County und the D/B Company und any assignee acquiring an interest

hereunder consistent with Section 14.8,

SECTION 14.10 AMENDMENT AND WAIVER. This Design/Build Confract may not be amended

except by a written amendment signed by the parties. Any of the terms, covenants, and conditions of this

Design/Build Contract may be waived al any time by the party entitled to the bencfil of such term,
covenant, or condition 1f such waiver is in writing and executed by the party against whom such waiver is

asserted.

SECTION 14.11 NO DISCRIMINATION Generally the D/B Company shall not discriminate

nar permil discrimination by any of its officers, cmployees, agents and representatives against any persun
because of age, race, color, religion, nalional origin, sex or, with respect 1o otherwise qualified individuals,
handicap and shall comply with the provisions of The Fulton County Ordinance providing for Non-
Discrimination in Purchasing and Contracting approved July 7, 1999 and Section 3 of the D/B RFP. The
/13 Company will take all aclions reasonably necessary to ensure that qualified applicants are employed,
and that employees are treated equitably during employment, without regard to their age, race, color,
religion, sex, national origin or, with respect to otherwise qualified individuals, handicap. Such action shall
inciude, without limitation: (1) recruitment and recruitment adverlising; (2) layoff or iermination; (3)
upgrading, demation, transfer, rates of pay or ather form of compensation; and (4) selection for training,
including apprenticeship. The 1/I3 Company shall impose the non-discrimination provisions of this
Section hy contract on all Subcontractors hired to perform work related to the JCEC and shall take all
reasonable actions necessary to enforce such provisions. The D/B Company will post in conspicucus
places, available to employees und applicants for cmployment, notices setting forth the provisions of this

nondiscrimination clause,

SECTION 14.12 SOURCES OF FUNDS Notwithstanding anything to the centrary in this

Design/Build Contract, payments of the Fixed Design/Build Price and ali athcr amounts of any kind or
nature whatsoever that may at any time be due and owing to the /B Company pursuant to the lerms of, or
resulting from, this Design/Build Contract are intended by the parties to and shall be strictly limited to and
payable solely out of the proceeds of bonds issued therefor, and shall not be payable from any other
source. No such payments shall be, or be deemed to be, a debt of the County under any circumstance or for
any purpose whatsoever, nor shall this Design/Build Contract constitute a pledge of the full faith and credit
of the County, or shal) the County appropriate or be required to appropriate funds to pay for any amounts
due under this Design/Build Contract. The D/B Company will never have the right to compel the exercise
of any taxing power of the County to pay any amount due 10 the I/B Company under this Design/Build

Agreement, nor to enforce payment thereof against any property of the County other than the funds
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available from the Bend Issue. The I¥B Compuny shall have no recourse for payment hereunder against
any other source of finds or othur assets, and the DVB Company hereby irrevocably and unconditionally
waives any recourse or claim it may or could otherwise huve or allege to have against any other payment
source other than the water and sewer fund. In the event the D/B Company shall receive any funds or
proceeds attributable to or collected with respect to the JCEC, the /B Company shall immediately tum
such funds over to the County with a full accounting as to source and amount. The County and the /B
Company acknowlcdge that as a requirement under the financing documents, the water and sewer fund has
been created and that all revenues from the New Plant are now and shall continue to be deposited into the
water and sewer fund. Disbursements for the Design/Build Fee shall only be made from the water and

scwer fund for payments of expenses relating 1o the New Plant pursuant to the financing documents.

SECTION 14.13. NOTICES All notices, consents, approvals or written communications
given pursuant to the lerms of this Design/Build Contract shall be: {1} in writing and delivered in person to
the Construction Manager; or (2} transmitted by certified mail, return, receipt requested, postage prepaid or
by overnight couricr utilizing the services of a nationally recognized overnight courier service with signed
verification of delivery; or (3) given by flacsimile transmission, if a signed original 1s deposited on the
United Statcs mail within two days after transmission. No Nofice, conscnis, apptovals or written
comnunications shall be by email. Notices shall be deemed given only when actually received at the
address first given below with respect to each party. Either party may, by like notice, designate further or
different addresses to which subsequent notices shall be sent.

mnm Notices required to be given to the D/B Company shall be addressed as

follows:
[D/E Company Name with copy to: D/B Company Name
Laocal Address] Naticnal Address
Altn: Proiect Manager Attn:
2] Notices requited to he given to thc County shall be addressed as
follows:
Parsons PM Team with copy to: Department of Public Works
141 Pryor Street SWSuite 3077 141 Pryor Street SW Suite 6001
Atlanta, GA 30303 Atlanta, GA 30303
Attn; JCEC Consfruction Manayger Atz Tim Equels
Assistant Director, Public
Waorks
SECTION 14.14. D/B COMPANY BANKRUPTCY MATTERS
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14.14.1 Exclusive Jurisdiction It is expressly agreed and understood by the partics

hereto that, in the event the [/I3 Compuny shall be or become the subject of any bankruptey proceeding,
the United States Bankruptcy Court for the Northern District of Georpia, Atlanta Division {the "Bankruptcy
Court") shall have the sole and exclusive jurisdiction of such bankrupicy proceeding,.

14.14.2 Waiver of Automatic Stay; Entitlement to Lift of Stay The [WVB Company

hereby acknowledges that the censtruction of the JCEC and the continuous provision of wastewater
treatment is critical and esscntial 1o the public weifare of the citizens of the County and other jurisdictions
which may be served by the New Plant. Accordingly, due to the paramount public interest affccted by its
construction of the New Plant, the D/B Company hereby unconditionally and irrevocably waives the
benefits of the automatic stay set forth in Section 362 of the Bankrupicy Code in the event the D/B
Company files for bankruptcy, and agrees not to oppose in any respect whatsoever a motion confirming the
enlorceability and efficacy of this waiver or a motion for relief from stay filed by the County to cnforce the
rights and remedics granled o the County in the Design/Build Contract. Moreover, the D/B Company
hereby acknowledges and agrees that the automatic stay sct forth in Section 362(a) of the Bankruptey Code
would not apply to the Counly's enforcement of its rights and remedies under the Design/Build Contract
because any such enforcement would be in furtherance of the County's police and regulatory power that is
expressly excepted the automatic stay under Section 362(b)(4) of the Bankruptey Code, In addition 1o and
not in limitation of the foregoing, however, in the event that the automatic stay set forth in Section 362(a)
of the Bankruptcy Code were deemed to be applicable to the County's enforcement of its rights under this
Agreement, in the event any voluntary bankruptcy petition is filed by, or any involuntary bankruptcy
petition is caused to be filed by the D/B Company or any Affiliate of the /B Company against the D/B
Company, pursuant to any bankruptcy, insalvency, reorganization, liquidation, dissolution or similar law,
the DA3 Company agrees that the County shall be entitled to obtain upon ex parte application therefor, and
without further notice or action of any kind or nature whatsoever, an order from the Bankruptey Court
granting immediatc rclicf from the aulomatic stay pursuant to Section 362 of the Bankruptey Code so as to
permit the County to exercise all of its rights and remedies pursuant to this Design/Build Contract,
including, without limitation, termination of this Design/Build Contract pursuant to Secticn 12.2 hereof, the
causing of the assignment by the D/B Company to the County pursuant to Subsection 14.6.10 hereof of
such third party contracts as the County shall elect, and at law and in equity.

14.14.3 Executory Contract issues The D/BR Company agrees due to the

paramount public interest affected by its design and censtruction of the New Plant pursuant to this
Design/Build Contract as aforesaid that, in the event the D/B Company files for bankrupicy, the 1D/13
Company shall, within two (2) Business Days of a bankruptey filing, file a motion pursuant to Section 365
of the Bankruptey Codce to cither assume or reject the Agreement (the "Section 365 Motion"). 1f the D/B
Company fails to file the Section 365 Mation, the D/B Company agrees not lo oppuse, in any respect
whatsocver, any motion filed by the County with respect to the Design/Build Contract, including, but not

limited o, a {a) motion for relief from stay under Section 362 of the Bankruptey Code to terminate the
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Design/Build Contract; or (b) moticn to compel the D/B Company to assume or reject the Design/Build
Contract promptly under Section 365(d)(2) of the Bankruptcy Code.
14.14.4 Property of the listate The T3 Company agrees that it owns no right, title

or interest of any kind or nature whatsoever in the New Plant, the revenues or proceeds generated thereby
or any equipment, materials, supplies or other real or personal property hereafter located on, in or used in
connection with the operation and maintenance of the New Plant, all of which is and shall remain solcly
and exclusively the property of the County. Accordingly, neither the New Plant nor any part thereof, nor
any such revenues or procecds generated thercby, shall constitute property of the /B Company's
hankrupley cstale under Section 541 of the Bankruptey Code in the event that the D/B Company files for
bankruptcy and the [VB Company herehy covenants and agrees not to assert any position to the contrary at

any time or in any judicial proceedings.

SECTION 14.15 NOTICE OF LITIGATION In the event the IVB Company or County

receives notice of or undertakes the defense or the prosecution of any Legal Proceedings, claims, or
investigalions in connection with the System, the party receiving such notice or undertaking such
prosecution shall give the other party timely notice of such proceedings and shall inform the other party in

advance ol all hearings regarding such proceedings.

SECTION 14.16 FURTHER ASSURANCES The County and D/B Company each agree to
execute and deliver such further instruments and to perform any acts that may be necessary or reasonably
requested mn order to give full effect to this Design/Build Contract. The County and the D/B Company, in
order to carry out this Design/Duild Contract, cach shall use all reasonable efforts to provide such
informalion, execute such further instruments and documents and take such actions as may be reasonably
requested by the other and not inconsistent with the provisions of this Design/Build Contract and not
involving the assumption of obligations or liabilities different from or in excess of or in addition to those

expressly provided for herein.
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ARTICLE 15

FULL PERFORMANCE REPRESENTATION

The I3 Company agrees to complete the project within the time prescribed in, for the prices set out in,
and as required by, the contract documents. The undersigned D/B Company declares and represents that he
has reviewed and understands the Contract Documcents and has examined the site of the Design/Build Work
and informed himself [ully in regard to all conditions pertaining to the place where the Design/Build Work
is to be done, including those conditions affecting the cost of the Design/Build Work and the delivery,
handling and storage of equipment and materials at the place where the Design/Build Work is to be
executed; that the D/B Company and its subcontractors, architeets, and cngineers have cxamined and read
the Contract Documents; and he has satisfied himself that the Contract Documents are an adequate and
acceptable reflection of Design/Build Work which is required (o be performed, and that he is willing and
able te perform all of the necessary Design/Build Werk based upon the information and representations
contained within the Contract Documents. The D/B Company hereby agrees that no additional information
is required to complete the Design/Build Work within the cost and schedule constraints established and

agreed upon within this Agreement.

D/B COMPANY

By: By:
(ATTEST) (OFFICER)

Title: ) Title:

(SEAL)

FULTON COUNTY
By: By:
(ATTEST) Mark Masscy, Clerk to the Chairman, Board of Commissioners
Commissioners of Fultna County Georgia
(SEAL)
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
By: By:

County Attorney T. K. Equels, Assistant Director
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SUBCONTRACT
FOR
THE MEMBRANE SYSTEM FOR
JOHN'S CREEK ENVIRONMENTAL CAMPUS

between

THE DESIGN/BUILD COMPANY

and

THE MEMBRANE SYSTEMS SUPPLIER

Dated




T Y

DRAFT SUBCONTRACT
FOR THE MEMBRANE SYSTEMS
FOR JOHN’S CREEK ENVIRONMENTAL CAMPUS

THIS SUUBCONTRACT for the supply of the Membrane System for John's Creek

Environmental Campus is madc and entered into as of this day of ,
2003 by and between (the "Destgn/Build Company"), a
corporation organized and cxisting under the laws of the Statc of and

authorized to do business in the State of Georgia and

(thc "Membrane System Supplier"}, a corporation organized and existing under the laws of the

State of and authorized to do business in the State of Georgia.
Recitals
A. Fulton County, Georgia ("the County") owns and operates the existing 7 million

gallons per day (mgd) Johns Creck Water Pollution Control Plant; and

B. To provide for increased environmentally sound wastewaler (reatment and
reclamation capacity in the northern portion of Fulton County, the County decided to undertake
significant capital improvements to construct a new 15 mgd Johns Creek Environmental Campus

(“JCEC”) on a new site located on Holcomb Bridge Road (the “Design/Build Project™); and

C. The Counly determined that it was in the County's best interests to look 1o a single
private company (“Design/Build Company™) to design, obtain permits for, construct, start-up and
acceptance test and deliver to the Counlty a fully operational Johns Creek Environmental Campus

("Design/Build Work"); and




D. The County determined that it was in the County’s best intercst to procure the
Design/Ruild Project in two phases, with the first phase consisting of the selection of a company
to supply the membrance bioreactor process to treat the wastewater sent to the JCEC (“Membrane
System Supplier”), and the second phase consisting of the selection of the Design/Build
Company that will be solely responsible for the full delivery of the entire Design/Build Projcet to

the County; and

E. The County chose to select the Membrane System Supplier through the issuance
ol a technology request for proposals (“Technology RFP”), and chose to procure the services of
the Design/Build Company, after the County has selected the Membrane System Supplier,

through the issuance of a design/build request for proposals (“Design/Build RFP”), and

F. Based on an evaluation by the County’s evaluation committee utilizing the
evaluation factors and selection criteria and following the review and selection process identified
in the Technology RFP, the evaluation committee made a determination that the proposal
submitted by the Membrane Sysicm Supplier was the most advantageous proposal to the County

and forwarded its recommendation to the Fulton County Board of Commissioners; and

G. Based on the evaluations and (indings of the evalvuation committee, the Board of
Comrnissioners on —__, 2003 made a determination that the proposal submitted
by the Membrane System Supplier was the most advantageous proposal received in response to
the Technology RFP and in reliance thereon required all Design Builders to include price and
schedule submitted by the Membrane System Supplicr to be included within the Design/Build

RFP; and




H. The Design/Build Company sefected in phase two of the procurement process will
be required (o cater into this Subcontract with the Membrane System Supplicr consistent with the
terms and conditions of the selected Mombrane System Supplier’s proposal, and the County will

look solely to the Design/Build Company for all aspects of the Design/Build Project; and

L The Membrane System Supplier will be required to enter mnto this Subcontract
with the Design/Build Company under terms that are consistent with all the terms and conditions
of the Membrane System Supplier’s proposal accepted by the County and included as an integral
and material part of the Design/Build RFP, especially those terms and conditions relating 1o the
schedule for delivery of Membrane System supplier’s Scope of Supply, the Fixed Membrane

System Price, and warranties; and

J. The Design/Build Company and the Membrane System Supplier must execute
this Subcontract before the County will execute a Design/Build Contract with the Design/Build

Company; and

K. The Membrane System Supplier understands and agrees that the Design/Build
Company's obligations o perform under this Subcontract are contingent upon the execution of a
Design/Build Contract between the Design/Bumild Company and the County for the complete

work; and

L. The Mcmbranc System Supplier and the Design/Build Company understand and
agree that such Design/Build Contract shall be expressly incorporated into this Subcontract and
that both the Design/Build Company and the Membrane System Supplier are expressly bound to

all portions thereof.




NOW, THEREFORE, for and in consideration of the mutual covenants contained
herein, and for other good and valuable consideration, the Dcsign/Build Company and the

Membranc System Supplier agree as follows:

Terms

1. Subcontract Work. The Membrane System Supplier agrees 1o furnish all labor,

materials, cquipment and related components (Scope of Supply™) required for the completion of
all membrane systems work specified in Fulton County RFP #03RFP375K (the "l'echnology
RFP"), its appendices, specifications, addenda, exhibits, drawings, those portions of the
Membranc System Supplier's proposal accepted by the County, and all applicable portions of the

Design/Build Contract ("Subcontract Documents™).

2. Subcontract Price. The Membrane System Supplier shall be paid the Fixed

Membrane Price of § in exchange for the satisfactory performance of all dutics,
responsibilitics and obligations hereunder, with monthly payments to be made by the
Design/Build Company within {en (10) calendar days following receipt of payment from the

County.

3. Membrane System Supplier Responsibilities. The Membrane System Supplier

agrees (o be bound to the Design/Build Company by the terms of the Subcontract Documents
and to assume towards Design/Build Company all duties, obligations and responsibilities that the
Design/Build Company assumes towards the County under the Design/Build Contract, except to
the extent that provisions contained within the Design/Build Contract are by their terms or by

law applicable only to the Design/Build Company.
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4. Design/Build Company's Responsibilities. The Design/Build Company agrees

to be bound to the Membranc System Supplier by the terms of the Subcontract Documents and to
assume towards the Membrane System Supplier all dutics, obligations and respansibilities that
the County assumes towards the Design/Build Company under the Design/Build Contract, except
to the extent that provisions contained within the Design/Build Contract arc by their terms or by

law applicable only to the County.

5. ‘The Schedule. The Design/Build Company agrees to begin, prosccute and
complete the entire work specified within the Design/Build Contract in an orderly manner so that
the Membrane System Supplier can begin, prosceute and complete the Subcontract Work within
the specified time frames; and, in consideration thereof, the Membrane System Supplicr agrecs
to begin, prosecute and complete the Subcontract Work in an orderly manner and with due
consideration to the date or time specified by the Design/Build Company for the completion of

all portions of the entire work.

0. Insurance. Upon execution of this Subcontract, the Membrane System Supplier
shall furnish the Design/Build Company with insurance of the type and in the limits required to

be furnished to the County by the Design/Build Contract.

7. Bonds. Upon exccution ot this Subcontract, Membrane System Supplier shall
furnish to the Design/Build Company, with Payment and Performance Bonds in the amount of
100% of the Subcontract Price, however, the Membrane System Supplier shall not be required to
provide the Guaranty under Article 13.1 or the Letter of Credit under Article 13.3 of the

Design/Build Contract.

A




8. Claims. The Membrane System Supplier agrees that no claim for additional time
or money, for labor, materials or scrvices furnished shall be valid unless submitted in acordance

with the terms and conditions of the Design/Build Contract.

9, Subcontract Interpretation. If any portion of the Subcontract Documents shall
be in conflict with any other portion, the various documents comprising the Subcontract
Documents shall govern in the following order of preccdence: (1) this Subcontract; (2) the
Technology RFP; (3)any Addenda; (4) change orders; (5)the Appendices; (6) portions of
Membrane System Supplier's proposal accepted by the County; and (7) the applicable portions of
the Destgn/Build Contract.

IN WITNESS WHEREQF, the parties have executed this agreement upon the date and
year first written above.

SEAL ATTEST SEAL ATTEST

(Name of Membrane Syshtem Supplier) (Name of Design/Build Company)
By By
As its As its

# 1327371 _v2




Exhibit B

The information provided in this attachment is not intended to conflict with the terms and
conditions of the D/B Contract. Where there arc diffcrences the language of the [)/B
Contract shall prevail.

DELIVERABLES

Project Quality Controls/Quality Assurance Plan—Appendix 13
Corrective Action Plan Appendix 13
Projcct Safcty and Health Plan—Appendix 13
Security Plan—Appendix 13
Public Communications Plan—Appendix 13
Transition Plan—Appendix 13
Equipment and Start-Up Testing Plan—Appendix 13
Acceptance Testing Plan - Appendix 13
Opcrations and Maintenance Manual—Appendix 13
Record Drawings—Appendix 11
Shop Drawings—Appendix 11

SUBMITTALS

Project: Design/Build Schedule—Appendix 12
Schedule of Values—Appendix 12
Monthly Invoices—Appendix 12
Final Invoice—Appendix 12

Design: Conceptual Design Submittal-—-Appendix 10
Preliminary Design Submittal—Appendix 10

Post Regulatory Review Design—Appendix 10

Pre-Final Designs—Appendix 10

Development Progress Submittals—Appendix 10

Major Equipment Design Submittals—Appendix 10

MELTINGS &

REPORTS

Project Kick-Off Meeting—Appendix 10

Design Design Review Meetings—Appendix 10

Construction Progress Review Meetings—Appendix 10
Monthly Design and Construction Progress Report—Appendix 10
Monthly/Periodic QA/QC Report—
Monthly/Periodic Safety Report—




Exhibit C

(eneral Description of D/B Work:

The information provided in this exhibit is not intended to conflict with the terms and
conditions of the D/B Contract or the REP. It is intended to be used for general
information. Where there are differences the language of the /B Contract shall prevail.

‘T'he design and construction of a 15 MGD average wastewater treatment plant on
the sitc on Holcomb Bridge Road.

The major component of the treatment process is the Membrane Bio-Reactor
(MBR) system as described in the selected Membrane System Supplier’s (Zenon
Environmental Inc.) Proposal to the County, Appendix 16. The County will not
accept any other MBR or any other technology as an alternative to the selected
MSS’s scope of supply.

Design conditions as presented in Appendices 2, SA, and 5B. This encompasses
the design of the plant to meet, as a minimum the Metro Standards, as presented
in the Metropolitan North Georgia Water Planning District (MNGWI'D) Short
and Long Term Wastewater Plans. Also the design shall meet the discharge
parameters of the Urban Re-Use Water Standard.

The non-operational interior spaces and the exterior architectural and landscaping
features of the design as presented in Appendices 3 and 4. The final architectural
design of the buildings will be presented to the City of Roswell Design Review
Board for its review. Additionally, the design should include an educational use
space as presented in Appendix 4.

An effluent/re-use water pump station with a capacity [or the JCEC and Cauley
Creek WRF peak day flows. The pump station must have the capability to pump
JCEC peak day flows to the re-use system and receive Cauley Creek WRF peak
hr. flows i{rom the re-use system, and to discharge both the JCEC and Cauley
Creck WRF pcak day tlows to the plant outfall Appendix 2.

The plant is being constructed in close proximily 10 a residential arca. The plant
must not produce odors, 1t must not generaie noise above the ambient levels, and
its cxterior lighting must he subdued and directed towards the plant. The
specifications for these requircments are contained in Appendix 2.

For aesthetic reasons and to improve odor control, the entirc plant must be
enclosed. Process operations must not be visible from the exterior of the building
or from abave the butldings. All process operations must be covered, and where
appropriate, provide efficient and cflective odor control.

The exterior landscaping should center around the historical road that runs
through the property. This road and the main entrance area to the plant should be




the center of the theme of the landscaping design. The use of water features
utilizing the high quality effluent from the plant is also encouraged.

The design must consider the location of the current plant, the wastewaler that
flows by gravity to the current location, the location of the outfall of the plant and
the influent pump station and the diversion pump station located at the existing
plant site.

Design and construct using Georgia Power or equivalent contractor an emergency
power generation system for the Johns Creck Environmental Campus and the
Riverside Drive Pump Station. The contraclor is to provide ten (10) year
maintenance and service agreement for each of the two systems.

Design and Consiruct the JCEC within a schedule period of less than 40 months.




