Department of Purchasing & Contract Compliance
Felicia Strong-Whitaker, Interim Director
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Re: 09RFP67361A-CC
Wolf Creek Amphitheater Operator

Dear Proposers:

Attached is one (1) copy of Addendum 8, hereby made a part of the above referenced Request
For Proposal (RFP).

Except as provided herein, all terms and conditions in the RFP referenced above remain
unchanged and in full force and effect.

Sincerely,

Clieryl Coclnan

Cheryl Cochran
Chief Assistant Purchasing Agent

_«

Procurement Award + National Purchasing Institute acusmron
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130 Peachtree Street, S.W. Suite 1168 « Atlanta, GA 30303 « (404) 612-5300 « Fax (404) 863-6645




09RFP67361A-CC
Wolf Creek Amphitheater Operator

Addendum No. 8
Page Two

This Addendum forms a part of the contract documents and modifies the original RFP
documents as noted below:

1. The RFP due date and time of Friday, July 17, 2009 at 11:00 AM local prevailing time is
changed to Friday, July 24, 2009 at 11:00 AM local prevailing time.

2. The deadline to submit questions is changed from Friday, July 10, 2009 at 5:00 PM local
prevailing time to Friday, July 17, 2009 local prevailing time.

3. Exhibit | Sample Contract is hereby attached and made a part of this addendum.
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Wolf Creek Amphitheater Operator
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ACKNOWLEDGEMENT OF ADDENDUM NO. 8

The undersigned proposer acknowledges receipt of this addendum by returning one (1) copy of
this form with the proposal package to the Purchasing Department, Fulton County Public Safety
Building, 130 Peachtree Street, Suite 1168, Atlanta, Georgia 30303 by the RFP due date and
time Friday, July 24, 2009, 11:00 A.M local prevailing time.

This is to acknowledge receipt of Addendum No. 8, day of , 2009.

Legal Name of Bidder

Signature of Authorized Representative

Title

——

Procurement Award + National Purchasing Institute acusmron
mnm NIGP

130 Peachtree Street, S.W. Suite 1168 « Atlanta, GA 30303 « (404) 612-5300 « Fax (404) 863-6645
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EXHIBIT SECTION 8 - SAMPLE CONTRACT
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Vision
People Families Neighborhoods

Mission
To serve, protect and govern in concert with
local municipalities

Values
People Customer Services
Ethics Resource Management
Innovation Equal Opportunity

CONTRACT DOCUMENTS FOR

REQUEST FOR PROPOSAL NO. 09RFP67361A-CC

LEASE-OPERATOR AGREEMENT FOR FULTON
COUNTY WOLF CREEK AMPHITHEATER

For

THE DEPARTMENT OF ARTS & CULTURE






CONTRACT AGREEMENT

Consultant: [Insert Consultant Name]
Contract No.:  [Insert Project Number and Title]
Address: [Insert Consultant Address]

City, State

Telephone: [Insert Consultant telephone #]
Email: [Insert Consultant Email]

Contact: [Insert Consultant Contact Name]

[Insert Consultant Contact Title

This Agreement, made and entered into this day of 2009, to be effective
, 2010, by and between Fulton County, Georgia, (hereinafter referred to “Fulton

County,”) and , (hereinafter referred to as the “Operator,”):

WITNESSETH

WHEREAS, Fulton County owns a certain public entertainment facility
located in the southern portion of Fulton County, Georgia, known as the Fulton County
Wolf Creek Amphitheater, more particularly described in Section 1.3 of the Request For
Proposal No. 09RFP67361A-CC (“RFP”) hereto, hereinafter referred to as the
(“Facility” or “Amphitheater”); and,

WHEREAS, the Facility is a limited-use facility located near a residential
community, where special conditions and restraints dictate a very specialized usage and
understanding of the Facility; and,

WHEREAS, the policies and operational procedures with respect to the

Facility must be consistent with Fulton County’s goals, policies, and RFP and sensitive to





the surrounding neighborhood; and,
WHEREAS, it is the policy of Fulton County to administer a program of

political support of the arts; and

WHEREAS, the parties hereto desire to enter into an Agreement for the
operation of the Facility including, but not limited to, leasing the Facility for the
presentation of concerts, cultural and artistic events and performances; for the use of the
Facility by the Operator, and other presenters and promoters, for ticket sales for all or a
portion of performances. for operation of concessions at the Facility, Parking, and for the
overall management of the Facility; and,

THEREFORE, in consideration of the mutual promises between the parties

set forth below, Fulton County and the Operator agree as follows:

ARTICLE 1

LEASE

Fulton County will lease the Facility exclusively to the Operator upon the
terms and conditions herein contained in this Agreement, for a term of an initial ten (10)
year period, commencing upon execution of contract and terminating ten (10) years later
with an option to renew for one additional ten (10) year period. Provisions for any

extension of the term of this Agreement are contained below.





ARTICLE 2

DEFINITION OF SEASON;
LIMITATION ON EVENTS

The “Season” for the Facility shall be defined as commencing on the Friday
before the Monday on which the Memorial Day holiday is observed, and ending on the
Labor Day holiday. The “Pre-Season” shall commence on __ and terminate on the
day preceding the commencement of the Season.

The “Post-Season” shall commence on the day after the Season terminates

and shall terminate on . The Operator shall, at its discretion, present

events at the Facility subject only to the following limitations:

(@) During the Season, the total number of events presented at the Facility in any
week (Monday through Sunday) shall not exceed four (4). During the period prior to
Memorial Day and during the period after Labor Day each Season, no events shall be
presented on “school nights” as determined by the Atlanta public school system and the
Fulton County Board of Education, unless such event ends no later than 7:00 p.m. A
“school night” is defined as a night on which the following calendar day is a school
attendance day for students.

(b) During the Pre-Season and Post-Season, there shall be permitted two (2) events
per week, which shall take place on a Friday or a Saturday night, or on a Sunday
afternoon but terminating no later than seven o’clock (7:00) p.m.; provided, however, that
during the month of April there shall be permitted only one (1) such event per week.
During each of the months of May, September and October, at least two (2) weekend

nights (Friday and/or Saturday) shall not be used for events. During the month of October





there shall be no more than four (4) events in total.
(©) Fulton County shall have the right to exempt from those nights otherwise
available for presentations hereunder, a maximum of four (4) nights, which shall
thereupon not be available for events pursuant to this Agreement and shall includel day
between June 1 and August 31; 1 day between the third week of July and the first week of
August; 2 days between the first week of August and September 30. Said exemption
shall not be effective unless Fulton County shall have delivered written notice thereof to
the Operator no less than one hundred and eighty (180) days prior to the dates in
question. The exempted dates shall be used exclusively for Fulton County-sponsored
cultural events, or for such Fulton County-sponsored events the net proceeds of which
shall be turned over to a non-profit entity endorsed by Fulton County. Fulton County
shall be treated as a sublessee of the Operator with regard to said dates, except that Fulton
County shall pay no rent for said dates.
(d) The minimum number of events presented at the Facility during a calendar year
shall be ten (10).
(e) The Operator shall publish and cause to be posted in a prominent location at the
box office at the Facility, which shall be the glass case for posting in said box office, a
list of those dates upon which events will be presented according to the following
schedule:

I. April 1 notification for all events booked for the year as of said date, and
not less than four (4) weeks notice for any performance added to said schedule. If an

event previously scheduled is subject to a subsequent date change, not less than two (2)





weeks notice of said change will be provided, and said notice shall further be given
within twenty-four (24) hours of the date the Operator, or either of its partners, becomes
aware of said change.

ii. At all times during the season, beginning with the initial schedules
furnished on April 1 and continuing with each change in the schedules during the season,
the Operator shall post and shall furnish Fulton County and the local Civic Associations
updated schedules which are consolidated so as to show every event scheduled at the
Facility on a chronological basis.

In addition to posting the notices as described above, the Operator at the same time will
cause any such notice to be mailed to Fulton County and sent by facsimile transmission
to the Presidents of the local Civic Association.

()] The maximum occupancy of the Facility at any time is 5,000 seatholders (whether
paid or complimentary), subject to approval by the Fire Marshal as to seating plans. The
Operator shall submit to Fulton County’s Fire Marshal for approval two (2) separate
seating plans, which when approved by the Fire Marshal shall govern the seating at
events in the Facility. The first seating plan shall govern those concerts done by the
Operator. The second seating plan shall govern those concerts done by Operator, and its
sublessees. As the result of such approvals, the maximum occupancy allowed may be less
than 5,000 seatholders (whether paid or complimentary), but in no event shall occupancy
be greater than 5,000 seatholders (whether paid or complimentary).

(0) In the event that the Operator or either partner of the Operator or any sublessee of

the Operator violates the provisions of of subparagraphs (a), (b), (d) or (f) of this Article





2, the offending party shall pay a fine according to the following schedule:
Five Thousand Dollars ($5,000) for the first violation of each of said
subparagraphs by said party during a calendar year;
Seven Thousand Five Hundred Dollars ($7,500) for the second such violation
during a calendar year; and
Ten Thousand Dollars ($10,000) for the third and any such subsequent violations
during said calendar year.
Such fines shall be paid by the Operator within seven (7) days of notification of such
violation by Fulton County. Any such amounts shall be held by Fulton County in a
dedicated fund and expended solely for repairs and improvements to the Facility,
including, without limitation, to fund the traffic study required by Article 4(h) herein, and
to make other improvements to Wolf Creek Amphitheater and the Facility, as determined
by Fulton County in its discretion. Should a promoter or sublessee of Fulton County
violate-any of said provisions on the dates reserved to Fulton County pursuant to
subparagraph (c) above, the promoter or sublessee shall be subject to the same fines.
(h.) In the event that either partner of the Operator or any sublessee thereof
commits more than three (3) violations of the provisions of this Article 2 during any one
calendar year, such shall be an event of default by the partner (the “Defaulting Operator”)
or sublessee which has committed the violations, but shall not be an event of default by
the Operator. Upon the occurrence of such event of default Fulton County shall have the
right to terminate the Defaulting Partner’s interests in this Renewal Agreement or the

defaulting sublessee’s interests in any sublease in accordance with Article 17 herein.





ARTICLE 3

RENTAL FEE

@) The Operator shall pay to Fulton County as rent for the initial ten-year term
and for the two optional five-year periods thereafter, if the options are exercised, the

following sums for each year of said term, payable by November 15 in each such year:

Years Annual Rent
2010-2020 $215,000
2020-2025 $215,000
2025-2030 $215,000
(b) In addition to the amounts denominated as rent in subparagraph 3(a) above,

the Operator shall pay to Fulton County rent calculated as the following percentage of an
amount equal to Two Dollars ($2.00) multiplied by the number of seats sold to events
(excluding any seats sold to Fulton County-sponsored events) presented during each such
calendar year of the initial term (2010-2020) and any optional renewal terms which are
effective thereafter:

2010: 25% 2011: 40%

2012: 30% 2013 and following: 50%

Fulton County shall hold all amounts received by it pursuant to this Article 3 (b) and to





Articles 2(g), 7(d), and 10 hereof in a dedicated fund, the principal and earnings of which
shall be expended solely for repairs and improvements to Wolf Creek Amphitheater,
including the Facility, including, without limitation, to fund the traffic study required by
Article 4(h) herein, and to make other improvements to Wolf Creek Amphitheater and the
Facility, as determined by Fulton County in its discretion, in accordance with Article
2(g) above.

(© In addition to the amounts denominated as rent in subparagraph 3(a) above,
and in addition to the amounts denominated for the dedicated fund in subparagraph 3(b)
the Operator shall pay to Fulton County the sum of One Dollar ($1.00) multiplied by the
number of seats sold to events (excluding any seats sold to Fulton County-sponsored
events) presented during each such calendar year of the initial term (2010-2020) and any
optional renewal terms which are effective thereafter. The additional amounts paid under
this subsection 3(c) shall be held by Fulton County in a dedicated trust account to be used
solely for the purposes of studying and evaluating sound and noise control problems at
the Facility, and for improving sound control systems at the Facility, in order better to
protect the peace and enjoyment of citizens residing in the vicinity of the Facility. This
fund shall be separate and distinct from the find established in subparagraph 3(b) above.
(d) All payments due under this Article 3 shall be made no later than November
15 following each said Season, and shall be accompanied by a certified statement
reflecting the numbers of tickets sold, and Operator shall maintain for a period of three
(3) years from said date a certified box office statement and ticket manifest for each said

performance for audit by Fulton County. Fulton County shall, within thirty (30) days of





the submission to it of the information specified above at the end of each year’s concert
season, provide to the local Civic Associations a comprehensive accounting of the finds
paid by the Operator pursuant to this Agreement, together with a copy of the certified
statement from the Operator reflecting the number of tickets sold, certified box office

statement and ticket manifest.

ARTICLE 4.

RESPONSIBILITY FOR PHYSICAL FACILITY

@) The Operator agrees to manage and operate the Facility in a manner consistent
with the management principles of professional entertainment facilities and in accordance
with existing Fulton County and State of Georgia policies, procedures, laws and
ordinances. The Operator will be responsible for repairs to the Facility resulting from
normal wear and tear. Such repairs would include repairs or replacement of fences, gates,
vegetation (other than trees), cleaning and painting of the Facility, repair of plumbing
fixtures (but not plumbing referred to in subparagraph (b) (3) below), and similar repairs
occasioned by the normal use or normal aging of the Facility.

(b) Fulton County will be responsible for and will bear the expense of structural
repairs to, and repair and maintenance of, the Facility and its major supply or support
systems (except to the extent that such repairs or maintenance are occasioned by the
willful act or negligence of or incorrect construction by or on behalf of, the Operator)

including but not limited to the following: Major structural elements of the Facility,

10





including but not limited to all foundations, exterior walls, retaining walls, masonry walls
and other stonework, poured concrete steps, walkways and ceiling/overhangs, back stage
slabs and asphalt driveways and pit seating area.

(©) In the event that Fulton County is required to make repairs or provide
replacements pursuant to this Article 4 and has failed to do so:

I. between March 20 and October 31, within ten (10) days after written
notice of then need therefor to the person designated in Article 29 below, (or in the event
said repairs cannot, for reasons beyond Fulton County’s control, be completed within said
ten (10) day period, if Fulton County has failed to commence said repairs and diligently
pursue them to completion) or

i between November 1 and March 19, within a reasonable time after
written notice to the person designated in Article 29 below, so as to ensure completion by
the succeeding April 1, the Operator shall be authorized to make said repairs at its own
expense in lieu of Fulton County and to deduct the cost thereof (as certified in writing by
the Operator to Fulton County) from any amounts due to Fulton County pursuant to
Articles 3(b) and 10 hereof, and to the extent that such deductions are insufficient for the
cost thereof, Fulton County shall reimburse the Operator therefor from the reserve
established as provided in Article 3(b).

(d) In the event that the repairs referred to in Article 4(b) above constitute an
emergency, as defined in this subparagraph (d), the notice referred to in Article 4(c)
above shall be modified to require telephonic notice to the person designated in Article

29. If immediate repairs can be made by Fulton County, said repairs shall be made; if
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telephonic contact cannot be made, or if immediate repairs cannot be, or are not, made,
the Operator shall have the rights described in Article 4(c) above. Written notice of any
such event and the repairs undertaken as a consequence shall be provided to

Fulton County within a reasonable time. For purposes of this subparagraph, an
emergency shall be deemed to exist if there is reasonable cause to believe that the
Operator or its sublessees will suffer a loss of income or be exposed to costs or liability
as a result of an event or condition requiring said repairs, resulting, for example, from
restriction of access to the Facility, cancellation of a scheduled performance or rehearsal
or endangerment of persons or property, which cannot be avoided except by immediate
attention or repair.

(e) The Operator shall be responsible for removal of all trash and litter from the
Facility and the immediately surrounding area, including parking lots and street parking
areas within twelve (12) hours of the conclusion of each event presented at the Facility.
()] The Operator shall permit explosive fireworks to be detonated only under
competent supervision and as part of a performance at the Facility and on no more than
one (1) occasion each year, which shall be the Independence Day holiday concert.

(9) The Operator shall not permit commercial displays outside the Facility.
Neither Fulton County nor the Operator shall permit the sale of merchandise or food
outside the Facility; nor shall they permit the construction or maintenance of temporary
structures, except as may be necessary and permitted by Fulton County for the purpose of
facilitating approved construction, renovations or repairs to the Facility; nor shall they

permit the use of vehicles or booths outside the Facility for promotional displays or
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purposes of any kind. All such sales or promotions shall be confined solely to the interior
of the Facility.

(h) Fulton County shall engage a traffic Operator to perform a traffic study-for
the area surrounding the Facility, which study will attempt to identify ways to reduce
traffic intrusion and impact upon the neighborhood. Specifically, the study will explore

the effectiveness of a shuttle system which would utilize off-site parking.

ARTICLE 5

MANAGEMENT AND OPERATIONS

The Operator shall manage and operate the Facility for the purpose of providing
entities that will present cultural and/or popular programs of entertainment, and which
may arrange for sponsorship for said performances for their own accounts. The Operator
shall evaluate all relevant factors, including Fulton County’s valid minority business
goals, the Operator’s prior experience with, and the fiscal responsibility and references
of, prospective sublessees in determining, in the sole discretion of the Operator, the other
entities to whom the Facility may be subleased.

The Operator shall have the sole and exclusive authority to manage and operate
the Facility during the term of this Agreement. The Operator shall have the responsibility
and the authority to hire and fire its personnel for said purposes, and to contract with
other entities to provide services either necessary or desirable therefor, including the
provision of financial, custodial, security, parking supervision, maintenance, repair,
technical support and other services. The Operator shall be responsible for obtaining and

maintaining all operating supplies, including tables and chairs for the Facility. -
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The Operator will engage a sufficient number of traffic police to control the
flow of traffic at all major intersections in and around Wolf Creek Amphitheater
beginning one and one-half (1-1/2) hours before any scheduled starting time for a
performance and continuing until the commencement thereof, and beginning again at the

conclusion of each performance and continuing for on (1) hour thereafter.

ARTICLE 6.

MINORITY /FEMALE BUSINESS ENTERPRISE GOALS

Fulton County and its Office of Purchasing and Contract Compliance will
monitor the efforts of the Operator to meet the goals identified in Section 6.0 of the
Request for Proposal and cooperate to insure that the enterprises identified to meet these

goals are legitimate minority enterprises.

ARTICLE 7

SOUND OPERATING PRINCIPLES

@) The maximum number of hours during which performance level sound,
including sound checks, rehearsals, live or recorded performances, and dinner music,
may be emitted from the Facility shall be four (4) hours per day. Such performance level
sound may not be permitted at the facility before the hour of two o’clock (2:00) p.m. on
any given day, except under the circumstance of inclement weather as provided in the
following sentence of this subparagraph. No performance shall continue past the hour of
eleven o’clock (11:00) p.m., unless the starting time is delayed due to inclement weather,

and only for such time as the starting time is delayed by such weather, and in no event
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past the hour of 12:30 a.m. of the following morning.
(b) As an interim measure for the 2010 Season only, the Operator will not
permit sound from the Facility to exceed an Equivalent Sound Level (“LEQ”) of 85 dBa
as measured over an eight-minute period from the current point where the sound
measurement is taken. The LEQ shall be measured with a precision integrating sound
level meter that meets Type 1 requirements as defined by ANSI S1.4 .American National
Standard Specifications for Sound Level Meters. The sound level meter shall be
calibrated in accordance with the recommendations from the manufacturer. The
measurement procedures shall be in conformance with the requirements of ANSI S 1.13 .
American National Standard Methods for the Measurement of Sound Pressure Levels.
The sound meter and the calibrator shall be owned and operated by Fulton County.
Fulton County shall hire, or contract with, a fully-qualified sound engineer or Operator
(*Sound Monitor”) to monitor sound levels in accordance with this subparagraph, and the
Sound Monitor shall file a report with the Department of Arts & Culture on the business
day next following each event at the Facility. The Department of Arts & Culture will
provide copies of such reports promptly to the local Civic Associations.
(© In the event that the Operator, either of its partners, or any sublessee
violates the restrictions on (i) maximum decibels, or (ii) maximum duration of live
performance sound contained in this Article 7, Fulton County may impose a fine on the
offending party according to the following schedule:

For the first performance sponsored by said party in which a

violation in a particular category identified in (i) or (ii) above
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occurs, $5,000; PROVIDED, that for the 2010 Season only, the

fine shall be $100;

For the second such performance in which a violation in the same

category occurs, $7,500; PROVIDED, that for the 2010 Season

only, the fine shall be $200;

For the third and any subsequent such performance in which a

violation in the same category occurs, $10,000 as to each such

performance; PROVIDED, that for the 2010 Season only, the fine

shall be $300.
All fines shall be paid by the Operator within seven (7) days of notification by Fulton
County of a violation under this Article 7(d). In the event that either partner in the
Operator or any sublessee thereof commits more than three (3) violations of the
provisions of this Article during any one calendar year, such shall be an event of default
by the partner (the “Defaulting Partner”) or sublessee which has committed the
violations, but shall not be an event of default by the Operator. Upon the occurrence of
such event of default in any Season other than the 2010 Season, Fulton County shall have
the right to terminate the Defaulting Partner’s interests in this Agreement or the
defaulting sublessee’s interests in any sublease in accordance with Article 13 herein.
Provided, that for the 2010 Season only, while a sound study is being done, there shall be
no termination of either partner’s interests in this Renewal Agreement or any sublessee’s
interests in any sublease for violation of this Article 7 regulating sound levels, inasmuch

as said 2010 Season shall be utilized for the purpose of evaluating the proper permanent
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sound levels pursuant to Article 7(a) above.

ARTICLE 8.

MAJOR PHYSICAL CHANGES

During the term of this Agreement, neither Fulton County nor the Operator
shall make architectural changes to the Facility which would substantially increase the
audience seating capacity, nor shall Fulton County make changes which would adversely
affect ingress or egress to the Facility, nor shall Fulton County maintain or allow any
activity which will interfere with the quiet enjoyment of the Facility by the Operator of
the purposes for which this Agreement is being entered into. The Operator may make
structural changes to the Facility to the extent not inconsistent with its architectural
integrity, with the prior written consent of Fulton County, which approval will not be

unreasonably withheld.
ARTICLE 9.

UTILITIES

Operator will be responsible during the term of this Agreement, for all
charges for electricity County and water provided exclusively to the Facility.
ARTICLE 10
PARKING
Fulton County shall permit the Operator or its agent to manage those Fulton
County-owned parking lots on an exclusive basis on each performance date (commencing

three [3] hours prior to the scheduled performance and ending at midnight on said day)
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for the term of this Agreement. The Operator shall pay to Fulton County an amount
equal to one-third (33 1/3 %) of the gross receipts (net of any applicable sales, use or
similar taxes) documented in writing certified by the Operator or its designee from
parking on said parking lots. Said amounts shall be paid no later than November 15 of
each year.

The Operator may charge no more than Six Dollars ($6.00) per event for parking;
provided, however, that commencing in 2013, and in each third year of the term of this
Renewal Agreement thereafter, the Operator may request the Department of Arts &
Culture to approve an increase in said rates, and any such approved increase shall be
effective without requiring an amendment to this Agreement or the approval of any other
body. Any such amounts received by Fulton County under this Article shall be held by
Fulton County in a dedicated fund and expended solely for repairs and improvements to
the Facility, including, without limitation, to make improvements to the sound system, to
fund the traffic study required by Article 4(h) herein, and to make other improvements to

the Facility, as determined by the Fulton County in its discretion, as provided in Article

2(g) above.
ARTICLE 11.
INSURANCE; DAMAGE OR DESTRUCTION OF FACILITY
@ The Operator agrees to obtain and maintain for the term of this

Agreement, insurance of the types and in the amounts indicated in Section 7.0 of the
Request for Proposal.  Said insurance shall cover the Facility and any expanded

boundaries thereof which are subsequently agreed to by Fulton County and Operator in

18





writing.

(b) For all improvements made to the Facility by contractors engaged by the
Operator, either said contractor or the Operator shall furnish a payment bond and a
performance bond to Fulton County in conformance with applicable State law and as set
forth in Section 7.0 of the Request for Proposal. The person executing the bonds on
behalf of the surety shall file with the bonds a general power of attorney unlimited as to
amount and type of bonds covered by such power of attorney and certified by an official
of said surety.

(©) In the event that any portion of the Facility shall be damaged or
destroyed by fire or other casualty, Operator shall forthwith give notice thereof to Fulton
County, and Fulton County shall at its sole cost and expense promptly commence and
diligently prosecute to completion the repair, restoration, rebuilding, reconstruction or
replacement of the damage or destroyed portion of the Facility, such that the condition of
the Facility as so repaired, restored, rebuilt, reconstructed or replaced shall be as nearly as
possible the condition of the Facility as it existed prior to such damage or destruction. All
such repair, restoration, rebuilding, reconstruction or replacement shall be carried out in a
first class workmanlike manner, subject to the prior written approval of Operator, which
approval shall not be unreasonably withheld. Fulton County’s obligation described above
in this subparagraph (c), with respect to the first One Hundred Thousand Dollars
($100,000) expense thereof, is conditioned upon payment by Operator of the amount
required to maintain the insurance described in Section 7 of the Request for Proposal. In

the event that the Facility is completely destroyed by fire or other casualty, Fulton
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County may but shall not be obligated to replace or reconstruct the Facility and the
Operator’s obligation to make payments to the Fulton County pursuant to Article 3 or 10
hereof shall also cease as of said date. In the event that the Fulton County obtains
insurance for the purpose of meeting its obligations pursuant hereto, said insurance shall

contain a waiver of subrogation in favor of the Operator.

ARTICLE 12.

INDEMNIFICATION

(@) Operator hereby agrees to release, indemnify, defend and hold harmless
Fulton County, its Commissioners, officers, employees, subcontractors, successors,
assigns and agents, from and against any and all losses (including death), claims,
damages, liabilities, costs and expenses (including but not limited to all actions,
proceedings, or investigations in respect thereof and any costs of judgments, settlements,
court costs, attorney’s fees or expenses, regardless of the outcome of any such action,
proceeding, or investigation), caused by, relating to, based upon or arising out of any act
or omission by Operator, its directors, officers, employees, subcontractors, successors,
assigns or agents, or otherwise in connection (directly or indirectly) with its acceptance,
or the performance, or nonperformance, of its obligations under this agreements. Such
obligations shall not be construed to negate, abridge or otherwise reduce any other rights
or obligations of indemnity which would otherwise exist as to any party or person as set
forth in this Article.

(b.) Operator’s obligation to protect, defend, indemnify and hold harmless, as

set forth hereinabove, shall also include, but is not limited to, any matter arising out of
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any actual or alleged infringement of any patent, trademark, copyright, or service mark,
or other actual or alleged unfair competition disparagement of product or service, or other
tort or any type whatsoever, or any actual or alleged violation of trade regulations.

(c) Operator further agrees to protect, defend, indemnify and hold harmless
Fulton County, its Commissioners, officers, employees, sub-contractors, successors,
assigns and agents from and against any and all claims or liability for compensation
under the Worker’s Compensation Act, Disability Benefits Act, or any other employee
benefits act arising out of injuries sustained by any employees of Operator. These
indemnities shall not be limited by reason of the listing of any insurance coverage.

(d.) These indemnity provisions are for the protection of Fulton County
indemnities only and shall not establish, of themselves, any liability to third parties. The

provisions of this article shall survive termination of this Agreement.

ARTICLE 13
DEFAULT
In addition to any other remedies provided in this Agreement, either party’s failure to
comply with a material term or provision of this Agreement shall constitute an event of
default. Such default, if not cured within thirty (30) days of receipt of written notice of

same from the non-defaulting party, shall result in the termination of this Agreement.

ARTICLE 14

TERMINATION FOR CONVENIENCE OF COUNTY

Notwithstanding any other provisions, Fulton County may terminate this
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Agreement for its convenience at any time by a written notice to the Operator. Upon
termination of the Agreement, the Operator shall immediately turn over the Facility back
to Fulton COUNTY. If, after termination, it is determined that the Operator was not in
default, or that the default was excusable, the rights and obligations of the parties shall be

the same as if the termination had been issued for the convenience of the government.

ARTICLE 15.

TERMINATION OF AGREEMENT FOR CAUSE

(@) Either County or Operator may terminate work under this Agreement in
the event the other party fails to perform in accordance with the provisions of the
Agreement. Any party seeking to terminate this Agreement is required to give thirty (30)
days prior written notice to the other party.

(b.) Notice of termination shall be delivered by certified mail with receipt for
delivery returned to the sender.

(c) TIME IS OF THE ESSENCE and if the Operator refuses or fails to
perform the work as specified in this Agreement and maintain the scheduled level of
effort as proposed, or any separable part thereof, with such diligence as will insure
completion of the work within the specified time period, or any extension or tolling there
of, or fails to complete said work within such time. Fulton County may exercise any

remedy available under law or this Agreement. Failure to maintain the scheduled level of
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effort as proposed or deviation from the aforesaid proposal without prior approval of

Fulton County shall constitute cause for termination

ARTICLE 16.

RENEWAL OF AGREEMENT

This Agreement shall not automatically renew. However, the Operator may notify
Fulton County at least ninety (90) days prior to the expiration of the term of this
Agreement to request that it be renewed for an additional ten-year term to begin upon
the expiration of the current term. The Agreement will only renew or may be modified

upon the written agreement of the parties.

ARTICLE 17

SEVERABILITY

If any provision of this Agreement is held to be unenforceable for any reason, the
unenforceability thereof shall not affect the remainder of the Agreement, which shall

remain in full force and effect, and enforceable in accordance with its terms.

ARTICLE 18

MODIFICATIONS

If during the course of performing the Agreement, Fulton County and Operator
agree that it is necessary to make changes in the Agreement as described herein and
referenced exhibits, such changes will be incorporated by written amendments in the
form of Change Orders to this Agreement. Any such Change Order and/or supplemental

agreement shall not become effective or binding unless approved by the Board of
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Commissioners and entered on the minutes. Such modifications shall conform to the

requirements of Fulton County Policy 800-6, which is incorporated by reference herein.

ARTICLE 19

DISPUTES
Except as otherwise provided in this Agreement, any dispute concerning a
question of fact arising under this contract which is not disposed of by agreement shall be
decided by [insert user department name]. The representative shall reduce the decision
to writing and mail or otherwise furnish a copy thereof to the Operator. The Operator
shall have 30 days from date the decision is sent to appeal the decision to the County
Manager or his designee by mailing or otherwise furnishing to the County Manager or
designee, copy of the written appeal. The decision of the County Manager or his
designee for the determination of such appeal shall be final and conclusive. This
condition shall not be pleaded in any suit involving a question of fact arising under this
Agreement, unless the same is fraudulent, or capricious, or arbitrary, or so grossly
erroneous as necessarily to imply bad faith, or is not supported by substantial evidence. In
connection with any appeal proceeding under this clause, Operator shall be afforded an
opportunity to be heard and to offer evidence in support of an appeal. Pending any final
decision of a dispute hereunder, Operator shall proceed diligently with performance of
the Agreement and in accordance with the decision of the [departments] designated

representative.

ARTICLE 20

WAIVER OF BREACH
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The waiver by either party of a breach or violation of any provision of this
Agreement, shall not operate or be construed to be, a waiver of any subsequent breach or
violation of the same or other provision thereof.

ARTICLE 21

INDEPENDENT OPERATOR

Operator shall perform the services under this Agreement as an independent
Operator and nothing contained herein shall be construed to be inconsistent with such
relationship or status. Nothing in this Agreement shall be interpreted or construed to
constitute Operator or any of its agents or employees to be the agent, employee or

representative of Fulton County.

ARTICLE 22

PROFESSIONAL RESPONSIBILITY

Operator represents that it has, or will secure at its own expenses, all personnel
appropriate to perform all work to be completed under this Agreement. All the services
required hereunder will be performed by Operator or under the direct supervision of
Operator. All personnel engaged in the Project by Operator shall be fully qualified and
shall be authorized or permitted under applicable State and local law to perform such
services. None of the work or services covered by this Agreement shall be transferred,
assigned, or subcontracted by Operator without the prior written consent of Fulton

County.

ARTICLE 23.

PROHIBITED INTEREST
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Section 23.01 Conflict of interest:

Operator agrees that it presently has no interest and shall acquire no interest direct
or indirect that would conflict in any manner or degree with the performance of its
service hereunder. Operator further agrees that, in the performance of the Agreement, no

person having any such interest shall be employed.

Section 23.02 Interest of Public Officials:

No member, officer or employee of Fulton County during his tenure shall have
any interest, direct or indirect, in this Agreement or the proceeds thereof.
ARTICLE 24

SUBCONTRACTING

Operator shall not subcontract any part of the work covered by this Agreement or
permit subcontracted work to be further subcontracted without prior written approval of
Fulton County.

ARTICLE 25

ASSIGNABILITY

Operator shall not assign this Agreement or any portion thereof without the prior
expressed written consent of Fulton County. Any attempted assignment by Operator
without the prior expressed written consent of Fulton County shall at Fulton County’s
sole option terminate this Agreement without any notice to Operator of such termination.
Operator binds itself, its successors, assigns, and legal representatives of such other party

in respect to all covenants, agreements and obligations contained herein.
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ARTICLE 26

AUDITS AND INSPECTORS

At any time during normal business hours and as often as Fulton County may
deem necessary, Operator shall make available to Fulton County and/or representatives
of the County for examination all of its records with respect to all matters covered by this
Agreement. It shall also permit Fulton County and/or representative of Fulton County to
audit, examine and make copies, excerpts or transcripts from such records of personnel,
conditions of employment and other data relating to all matters covered by this
Agreement. Operator's records of personnel, conditions of employment, and financial
statements (hereinafter "Information™) constitute trade secrets and are considered
confidential and proprietary by Operator. To the extent Fulton County audits or examines
such Information related to this Agreement, Fulton County shall not disclose or otherwise
make available to third parties any such Information without Operator's prior written
consent unless required to do so by a court order. Nothing in this Agreement shall be
construed as granting Fulton County any right to make copies, excerpts or transcripts of
such information outside the area covered by this Agreement without the prior written
consent of Operator. Operator shall maintain all books, documents, papers, accounting
records and other evidence pertaining to costs incurred on the Project and used in support
of its proposal and shall make such material available at all reasonable times during the
period of the Agreement and for eight years from the date of final payment under the
Agreement, for inspection by Fulton County or any reviewing agencies and copies
thereof shall be furnished upon request and at no additional cost to Fulton County.

Operator agrees that the provisions of this Article shall be included in any Agreements it
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may make with any subcontractor, assignee or transferee.

ARTICLE 27

ACCOUNTING SYSTEM

Operator shall have an accounting system, which is established, and maintaining
in accordance with generally accepted accounting principles. Operator must account for
cost in a manner consistent with generally accepted accounting procedures, as approved

by Fulton County.

ARTICLE 28

VERBAL AGREEMENT

No verbal agreement or conversation with any officer, agent or employee of
Fulton County either before, during or after the execution of this Agreement, shall affect
or modify any of the terms of obligations herein contained, nor shall such verbal
agreement or conversation entitle Operator to any additional payment whatsoever under
the terms of this Agreement. All changes to this shall be in writing and the form of a
change order or supplemental agreement, approved by the Board of Commissioners, and

entered on the Minutes.

ARTICLE 29

NOTICES

All notices shall be in writing and delivered in person or transmitted by certified

mail, postage prepaid.
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Notice to Fulton County, shall be addressed as follows:

[Insert User Department Representative Position for project]
[Insert User Department Address

Atlanta, Georgia 30303

Telephone:

Facsimile:

Attention: [Insert User Department Representative for project]

With a copy to:

Department of Purchasing & Contract Compliance
Director

130 Peachtree Street, Suite 1168

Atlanta, Georgia 30303

Telephone: (404) 612-5800

Notices to Operator shall be addressed as follows:

[Insert Operator Representative for project]

[Insert Operator Address]

Telephone:

Facsimile:

Attention: [Insert Operator Representative for project]

ARTICLE 30

JURISDICTION

This Agreement will be executed and implemented in Fulton County. Further,
this Agreement shall be administered and interpreted under the laws of the State of
Georgia. Jurisdiction of litigation arising from this Agreement shall be in the Fulton
County Superior Courts. If any part of this Agreement is found to be in conflict with
applicable laws, such part shall be inoperative, null and void insofar as it is in conflict
with said laws, but the remainder of this Agreement shall be in full force and effect.
Whenever reference is made in the Agreement to standards or codes in accordance with
which work is to be performed, the edition or revision of the standards or codes current

on the effective date of this Agreement shall apply, unless otherwise expressly stated.
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ARTICLE 31.

FORCE MAJEURE

Neither Fulton County nor Operator shall be deemed in violation of this
Agreement if either is prevented from performing its obligations hereunder for any reason
beyond its control, including but not limited to acts of God, civil or military authority, act
of public enemy, accidents, fires, explosions, earthquakes, floods or catastrophic failures
of public transportation, provided however, that nothing herein shall relieve or be
construed to relieve Operator from performing its obligations hereunder in the event of

riots, rebellions or legal strikes.

ARTICLE 32.

OPEN RECORDS ACT

The Georgia Open Records Act, O.C.G.A. Section 50-18-70 et seq., applies to
this Agreement. The Operator acknowledges that any documents or computerized data
provided to the Fulton County by the Operator may be subject to release to the public.
The Operator also acknowledges that documents and computerized data created or held
by the Operator in relation to the Agreement may be subject to release to the public, to
include documents turned over to Fulton County. The Operator shall cooperate with and
provide assistance to Fulton County in rapidly responding to Open Records Act requests.
The Operator shall notify Fulton County of any Open Records Act requests no later than
24 hours following receipt of any such requests by the Operator. The Operator shall

promptly comply with the instructions or requests of the County in relation to responding

30





to Open Records Act requests.

ARTICLE 33

OPERATOR’S COMPLIANCE WITH ALL ASSURANCES OR PROMISES MADE
IN RESPONSE TO PROCUREMENT

Where the procurement documents do not place a degree or level of service
relating to the scope of work, M/FBE participation, or any other matter relating to the
services being procured, should any Operator submit a response to Fulton County
promising to provide a certain level of service for the scope of work, M/FBE
participation, or any other matter, including where such promises or assurances are
greater than what is required by the procurement documents, and should this response
containing these promises or assurances be accepted by Fulton County and made a part of
the Contract Documents, then the degree or level of service promised relating to the
scope of work, M/FBE participation, or other matter shall be considered to be a material
part of the Agreement between the Operator and the County, such that the Operator’s
failure to provide the agreed upon degree or level of service or participation shall be a
material breach of the Agreement giving the County just cause to terminate the

Agreement for cause.

ARTICLE 34.
TAXES
The Operator shall pay all sales, retail, occupational, service, excise, old age
benefit and unemployment compensation taxes, consumer, use and other similar taxes, as
well as any other taxes or duties on the materials, equipment, and labor for the work

provided by the Operator which are legally enacted by any municipal, county, state or
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federal authority, department or agency at the time bids are received, whether or not yet
effective. The Operator shall maintain records pertaining to such taxes as well as
payment thereof and shall make the same available to the Fulton County at all reasonable
times for inspection and copying. The Operator shall apply for any and all tax
exemptions which may be applicable and shall timely request from Fulton County such
documents and information as may be necessary to obtain such tax exemptions. The
County shall have no liability to the Operator for payment of any tax from which it is

exempt.

ARTICLE 35.

WAGE CLAUSE

Operator shall agree that in the performance of this Agreement the Operator will
comply with all lawful agreements, if any, which the Operator had made with any
association, union, or other entity, with respect to wages, salaries, and working

conditions, so as not to cause inconvenience, picketing, or work stoppage.

IN WITNESS THEREOF, the Parties hereto have caused this Agreement to be executed
by their duly authorized representatives as attested and witnessed and their corporate

seals to be hereunto affixed as of the day and year date first above written.
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OWNER:

FULTON COUNTY, GEORGIA

OPERATOR:

[Insert OPERATOR COMPANY
NAME ]

John H. Eaves, Commission Chair
Board of Commissioners

ATTEST:

[Insert Name & Title of person
authorized to sign contract]

ATTEST:

Mark Massey
Clerk to the Commission (Seal)

APPROVED AS TO FORM:

Office of the County Attorney

APPROVED AS TO CONTENT:

[Insert Department Head Name]
[Insert Department Head Title]
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Secretary/
Assistant Secretary

(Affix Corporate Seal)





ADDENDA

Instructions for Users: Acknowledgement(s) of any addenda
should be inserted behind this cover sheet.
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EXHIBIT A

GENERAL CONDITIONS

Instructions for Users: Insert any General Conditions that
were in the solicitation document behind this cover sheet.

Example: “Fulton County Purchasing Department Request
For Proposal (RFP) General Requirements”.
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EXHIBIT B

SPECIAL CONDITIONS

Instructions for Users: Insert any Special Conditions that
were in the solicitation document behind this cover sheet. If
no Special Conditions were required, on a separate page
behind this cover page please use the following language:

No Special Conditions were required for this Project
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EXHIBIT C

SCOPE OF WORK

Instructions for Users: Insert the detailed Scope of Work to
be provided by the Consultant behind this cover sheet.
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EXHIBIT D

PROJECT DELIVERABLES

Instructions for Users: Insert any Project Deliverables to be
provided by the Consultant behind this cover sheet.
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EXHIBIT E

COMPENSATION

Instructions for Users: Insert the detailed Compensation to
Consultant (payment to consultant providing service) behind
this cover sheet.
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EXHIBIT F

PURCHASING FORMS

Instructions for Users: Insert the Purchasing forms
submitted by the Consultant. Please contact Purchasing to
insure you have the correct forms. Insert forms behind this

cover sheet.
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EXHIBIT G

OFFICE OF CONTRACT
COMPLIANCE FORMS

Instructions for Users: Insert the Contract Compliance forms
submitted by the Consultant. Please contact Contract
Compliance to insure you have the correct forms. Insert

forms behind this cover sheet.
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EXHIBIT H

INSURANCE AND RISK
MANAGEMENT FORMS

Instructions for Users: Insert the following information
behind this cover sheet.

1. Insurance and Risk Management Provisions from
Solicitation Document

The following information should be inserted after you have
received submittals from the Consultant:

2. Certificate of Insurance

3. Payment Bonds (if applicable)
4. Performance Bonds (if applicable)
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